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OPINION

PER CURIAM. This case came before the Court on May 10, 2000, on the apped of the
plantiff, Gall DeRobbio (plantiff or DeRobbio), from a Superior Court judgment in favor of the
defendant, the Stop and Shop Supermarket Company* (defendant or Stop & Shop). The plaintiff was
directed to gppear and show cause why the issues raised in this gpped should not be summarily
decided. After hearing the arguments of counsd and examining the memoranda submitted by the
parties, we are of the opinion that cause has not been shown. Therefore, we shal decide the case at
thistime.

Factsand Procedural History

On February 17, 1993, plaintiff filed a Superior Court complaint against defendant, dleging thet

she auffered injuries following a dip and fal accident on January 22, 1993, in Super Stop & Shop in

Johngton, Rhode Idand.  The plaintiff dleged that Stop & Shop knew or should have known of an

1 Although defendant was named as "Stop and Shop Supermarket d/b/a Super Stop & Shop” in
plantiff's complaint, according to defendant's answer the actua name of the company is 'The Stop and
Shop Supermarket Company.”
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unsafe condition on its premises that caused her to fal. A jury trid was conducted on March 16-17,
1999, a which two witnesses tedtified, plantiff and Debra Gregoire, a Stop & Shop employee. A
summétion of that testimony follows.

The plaintiff testified that when she entered the store, she proceeded to the aide containing cans
of baby formula. She tedtified that upon entering the aide where the baby formula was located, she
noticed that there were no full cases available to purchase. She waked toward the back of the storeto
obtain abox inwhich to put the formula. She returned to the aideto fill the box. She testified that when
she arrived, an employee, who later was identified as Debra Gregoire (Gregoire), was in the ade
working from ablue cart.? The plaintiff testified that she asked Gregoire to move out of the way so she
could retrieve the baby formula from the shef. She said that after Gregoire moved aside, she did into
the space between the cart and the shelf and began placing cans of baby formula in the box. Both
DeRobbio and Gregoire testified that the space between the cart and the shelf was gpproximately
elghteen inches in width The plaintiff tedtified that after she finished collecting the cans of baby formula,
Gregoire's blue cart again was blocking the area from which she had entered the space. The plaintiff
attempted to exit the space between the blue cart and the shelves on the opposite sde of the blue cart.
She tedtified that she tripped and fdll as she attempted to move, and that as she got up from the floor,
she saw a box on the floor, which she believed had caused her fall.

Gregoire tedtified that she did not see plaintiff fal, but upon redizing plantiff's plight, went over
to her and asked her whether she was injured. She said plaintiff responded that she was fine. Gregoire

testified that she then helped plaintiff pick up the cans of formula that she had dropped when she fell.

2 According to the testimony of Gregoire, the blue cart was about three feet high, three to four feet
long, and two and one-half feet wide.



Gregoire testified that it was at that point that she noticed a box on the floor. She tedtified that she did
not notice the box before DeRabbio fdl, that she did not place abox on the floor, and that she did not
See anyone dse put abox on the floor while she was working in the aide.

After plantiff presented the evidence, which conssted of the aforementioned testimony of
plantiff and Gregoire, defendant moved for judgment as a matter of law pursuant to Rule 50 of the
Superior Court Rules of Civil Procedure® The trid justice granted the motion, finding that 'there [was]
afailure of proof that the defendant, its agents and/or employees were negligent in the maintenance of its
premises merely because a box was observed in the vicinity after the fal." The plaintiff filed a notice of
gpped with this Court.

Standard of Review
In deciding amotion for judgment as a matter of law pursuant to Rule 50, atrid justice:
"congders the evidence in the light most favorable to the nonmoving
party, without weighing the evidence or evaduating the credibility of
witnesses, and draws from the record dl reasonable inferences that
support the postion of the nonmoving party. * * * If, after such a
review, there reman factuad issues upon which reasonable persons
might draw different conclusions, the motion for [judgment as a matter
of law] must be denied, and the issues must be submitted to the jury for

determination.” Martino v. Leary, 739 A.2d 1181, 1182 (R.I. 1999)
(quoting DeChrigtofaro v. Machda, 685 A.2d 258, 262 (R.1. 1996)).

3 Rule50(a) of the Superior Court Rules of Civil Procedure provides in pertinent part that:
"(1) If during atrid by jury a party has been fully heard on an issue and thereis no
legdly sufficient evidentiary badis for a reasonable jury to find for that party on that
issue, the court may determine the issue againg that party and may grant a motion for
judgment as a matter of law againg that party with respect to a clam or defense that
cannot under the controlling law be maintained or defeated without a favorable finding
on that issue.”
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"In reviewing atrid jugtice's decison on a motion for judgment as a maiter of law, this Court ‘is bound

by the same rules and andysis as the trid judice™ Mdlor v. O'Connor, 712 A.2d 375, 377 (R.l.

1998) (quoting Hoffman v. MclLaughlin Corp., 675 A.2d 404, 405 (R.l. 1996)).

Discussion

Before this Court, plaintiff argued that the evidence introduced at trial was sufficient for ajury to
decide the issue of defendant's liahility, and therefore the trid justice erred in granting defendant's motion
for judgment as a matter of law. Specificaly, plaintiff argued that based upon the undisouted testimony
that a box was in the ade where she fell and Gregoire's testimony that she was actudly present and
working in the aide stocking shelves a the time of plaintiff's fal, reasonable minds could disagree over
the question of when the box was placed on the floor and whether, under these facts, ajury reasonably
could conclude that defendant knew or should have known of a dangerous condition because a box
belonging to defendant was in the immediate vicinity of plantiff'sfall.

In response, defendant argued that plaintiff did not establish that her fal was caused by
defendant's negligence, rather than by plantiff's own negligence.  Further, defendant, relying upon

Massart v. Toys R Us, Inc., 708 A.2d 187 (R.1. 1998); Pandozzi v. Providence Lodge No. 14 of the

Benevolent and Protective Order of Elks, 496 A.2d 928 (R.l. 1985), and Gleason v. Almac's, Inc.,

103 R.I. 40, 234 A.2d 350 (1967), argued that plaintiff failed to establish that defendant actualy knew
or should have known of a dangerous condition and faled to remedy it or to warn plantiff of its
existence, and that therefore the trid justice was correct in granting defendant's motion for judgment asa
matter of law. For the following reasons, we disagree with defendant's contention and reverse the

judgment of thetrid judtice.



In Massart, a child customer of "Toys R Us' toy store was injured after tripping on a basketbdl
hoop that was jutting out into one of the main aides of the sore. We upheld the trid justice's grant of
defendant's motion for judgment as a matter of law, holding that absent evidence that the store knew or
should have known of the fdlen hoop before the child's dip and fdl accident, the store was not
negligent. Massart, 708 A.2d at 189. In Massart, we concluded that the trid justice did not err in
relying upon this Court's decison in Gleason, in which we held that when a customer noticed a roll of
film between her feet after faling, there was no evidence from which the jury could conclude that the roll
of film had been on the floor because of some negligent act on the part of the Sore or because the
defendant had negligently failed to remove it from the floor after having had actua or congtructive notice
that it posed a danger. 103 R.I. at 42, 234 A.2d a 351. Further, in Pandozz, in which a woman
dipped and fdl in a bingo hal dlegedly because of a bingo marker on the floor, we held that where
there was no evidence that any agent or officer of defendant had caused the marker to be dropped on
the floor or had known of the presence of the marker and negligently falled to remove it, a directed
verdict was legdly required. Pandozzi, 496 A.2d at 929-30.

We digtinguish the present case from Massart, Pandozzi, and Gleason, in which there was no

evidence suggesting that agents of these defendants were present at the scene and knew or should have
known of the dangerous condition on the premises. However, here an employee of Stop & Shop was
working in close proximity to the area of plantiff's fal and was actudly present when she fell.
Therefore, reasonable minds could disagree on the question of whether defendant was on notice of the
dangerous condition. Viewed in the light most favorable to the plaintiff, we are of the opinion that
reasonable minds could differ concerning whether Gregoire, who was in the immediate location of the

accident, knew or should have known of the dangerous condition (that is, the box on the floor), unlike in
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Massart, Pandozzi, and Gleason, in which it was clear that no employee or agent was present in the

area where the accident occurred. Therefore, we conclude that defendant's reliance upon those cases is
misplaced.

In viewing the evidence in the light most favorable to plaintiff, without weighing the evidence or
evauating the credibility of the witnesses, we are satisfied that factua issues exist upon which reasonable
persons might draw different conclusons. Accordingly, we conclude that the trid justice misconceived
the relevant evidence and erred in granting judgment as a matter of law in favor of the defendant.

For the foregoing reasons, the plaintiff's goped is sustained and the judgment of the Superior

Court isvacated. The papers of the case may be remanded to the Superior Court.
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