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OPINION

PER CURIAM. This case came before the Court for ora argument on November 6, 2001,
pursuant to an order that directed both parties to gppear in order to show cause why the issues raised
by this goped should not summarily be decided. After hearing the arguments of counsel and examining
the memoranda filed by the parties, we are of the opinion that cause has not been shown and that the
issuesraised by this apped should be decided at thistime.

The facts in this case are largdy undisputed. The plaintiff, Stanley-Bogtitch, Inc. (plaintiff),
manufactures tools and related products. In 1987, Regenerative Environmenta Equipment Co., Inc.
(REECO), sent plaintiff a proposal (origind proposa) to engineer, fabricate and ingdl a re-therm
thermd oxidation system for its manufecturing plant. The origind proposa contained boilerplate
provisons describing the terms and conditions of sde. It aso contained a clause providing for a
price-adjustment in the event of inflation. The origina proposa expired if not accepted in writing within
gxty days. On August 11, 1987, REECO sent plaintiff a second proposd relaing to engineering
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sarvices for the retherm unit.  The plaintiff sent a purchase order to REECO for the engineering
sarvices that contained an additional set of terms and conditions. REECO subsequently sent a
memorandum to plaintiff, confirming receipt of the purchase order and advisng plaintiff that the terms of
the origina proposal would govern instead of those on plaintiff’s purchase order. The plaintiff sgned
and returned this memorandum ten days later. On November 9, 1987, well after the expiration of the
origind proposal, plaintiff issued a $1,094,000 purchase order for the retherm syssem. REECO
confirmed receipt of this order by memoranda, but plaintiff neither sgned nor returned it, as it had done
with the previous confirmation. Within the body of the confirmation, REECO had inserted the following
paragraph:

“as previoudy agreed * * * in lieu of the ‘TERMS' noted on the reverse sde of your

purchase order, please refer to the ‘' TERMS AND CONDITIONS OF SALE’' on the

reverse sSde of the price quotation page of our proposal. Although the intent is smilar,

we beieve those noted in our proposa to be more gpplicable to the nature of the

equipment to be supplied under this order and will, therefore, apply.”

REECO shipped the sysem in May 1988. The plantiff subsequently pad REECO
$1,094,000. REECO, however, believing it was owed an additiona $99,266 because of the price
adjugment clause in the origind proposd, sent plaintiff an invoice to that effect. The plaintiff refused to
pay any additiona compensation to REECO.! The defendant filed a demand for arbitration requesting

$99,266 plus interest, cogts and fees. This Court eventudly held that no agreement to arbitrate exists

between the parties. See Stanley-Boditch, Inc. v. Regenerative Environmenta Equipment Co., 697

A.2d 323, 329 (R.l. 1997) (&anley-Bogtitch I). In reaching this concluson, we determined that (1)

plantiff never expresdy agreed to the terms of the original proposa because it did not Sign or return the

1 On September 20, 1991, REECO assigned dl right, title, and interest in the contract to James Mudller
(defendant). 1n 1993, plaintiff’s counsd settled its complaint against REECO.
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confirmation letter and (2) because the origind proposa had expired, plaintiff’s purchase order was, in
fect, an offer that REECO accepted via its second confirmation letter. Thus, pursuant to the Rhode
Idand Uniform Commercid Code, G.L. 1956 8§ 6A-2-207(2)(b) a provison that compels arbitration
materidly dters the terms of the bargain and cannot be part of the contract unless plaintiff expressy
agreed. Consequently, we vacated the judgment and remanded the case to the Superior Court for
further proceedings.

The parties filed crossmoations for summary judgment concerning whether the price adjustment
clause contained in REECO's origina proposd was part of the agreement between the parties. On
May 9, 2000, the motion justice granted plaintiff’s motion and denied defendant’ s motion, determining
that the price-adjustment clause was not an express or implied term of the contract. Moreover, the
motion justice stated that the price-adjustment clause was a materid change in terms that did not
become part of the contract pursuant to 8 6A-2-207(2)(b). The defendant timely appeded, arguing
that the motion justice committed an error of law when she determined that the price-adjustment clause
was not part of the parties contract.

“It is well settled thet this Court reviews the granting of a summary judgment motion on a de

novo bass” M & B Redty, Inc. v. Duvd, 767 A.2d 60, 63 (R.l. 2001) (citing Marr Scaffolding Co.

v. Fairground Forms, Inc., 682 A.2d 455, 457 (R.I. 1996)). Moreover, “this [C]ourt, like the trid

court, must examine the pleadings and other submitted materid in a light most favorable to the party
opposing the motion. The moving party is entitled to judgment as a matter of law only if there are no

genuine issues of materid fact to be decided.” Stanley-Bodtitch |, 697 A.2d at 325 (citing Super. R.

Civ. P. 56 and O'Hara v. John Hancock Mutud Life Insurance Co., 574 A.2d 135, 136 (R.l. 1990).




I
Incor poration by Reference

The defendant first argues that REECO' s origina proposal was incorporated by reference in the
November 9 offer because the purchase order refersto the origina proposa. We disagree.

“It has long been a generd rule in this jurisdiction that insruments executed ‘at the same time,
for the same purpose and in the course of the same transaction * * * are to be consdered as one

instrument and are to be read and construed together.”” Rotdli v. Catanzaro, 686 A.2d 91, 94 (R.I.

1996) (quoting Old Kentucky Didributing Corp. v. Morin, 50 R.I. 163, 165, 146 A. 403, 404
(1929)). Furthermore, “instruments referred to in a written contract may be regarded as incorporated
by reference and thus may be consdered in the congtruction of the contract.” 1d. (citing 17A Am. Jur.
2d Contracts § 400 (1991). The origind proposa and the November 9 purchase order were not

executed a the same time. Our decison in Stanley-Bodtitch | is digpositive on this issue. In that case,

we determined that because plaintiff did not sign or return defendant’s confirmation, plaintiff did not
assent to the arbitration clause and thus, the origina proposal was not incorporated into the parties
agreement. That reasoning holds true for the price adjustment clause a issue in this case. We conclude
the origina proposa was not incorporated by reference into the contract.

I
Rhode Idand Uniform Commercial Code

The defendant argues, dternatively, that the price adjustment clause is part of the contract

because it isan additiona, non-materia term in accordance with +6A-2-207(2). We disagree.
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According to 8§ 6A-2-207(2), additiona terms in an acceptance or confirmation of a contract
are construed as “proposals for addition to the contract.” In contracts between merchants, however,
additiona or different terms become part of a contract unless “[t]hey materidly dter [the contract].” 1d.
Materid dterations are those that “result in surprise or hardship if incorporated without express
awareness by the other party.” Section 6A-2-207, comment 4.

Although we have not addressed directly whether price is a materid term, in Superior Boiler

Works, Inc. v. R.J. Sanders, Inc., 711 A.2d 628, 634 (R.I. 1998), we determined that when a

purchase order stated a “materidly different purchase price’ than the price in an earlier proposa, no
contract had been formed. In that case, the purchase order price was $11,000 less than the proposa
price. Seeid. at 630.

In the indant case, the price differentid at issue is in excess of $99,000. This figure is
goproximately 10 percent of the initid purchase order. Consequently, we conclude that the
price-adjustment was so sgnificant that, as a matter of law, the clause was a materid dteration of the
contract under § 6A-2-207(2)(b).

For the reasons stated, the defendant’ s gppeal is denied and dismissed, and the judgment of the

Superior Court is affirmed. The papers of the case are returned to the Superior Court.



COVER SHEET

TITLE OF CASE: Stanley-Bogtitch, Inc. V. Regenerative Environmenta
Equipment Co., Inc., et d

DOCKET NO: 2000-284-Appedl.

COURT: Supreme

DATE OPINION FILED: December 6, 2001

Appeal from
SOURCE OF APPEAL: Superior County: Providence
JUDGE FROM OTHER COURT: Hurg, J.

JUSTICES: Williams, C.J., Lederberg, Bourcier, Handers, and Goldberg, JJ.

Not Participating
Dissenting

WRITTEN BY: PER CURIAM

ATTORNEYS: Richard W. MacAdams
For Plaintiff

ATTORNEYS: Alfred G. Wadton

Mark W. Fred/Albin S. Moser

For Defendant




