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This case came before the Supreme Court for oral argument on September 26, 2001, pursuant

to an order directing the parties to appear and show cause why the issues raised in the appeal should

not be summarily decided. After hearing the arguments of counsel, and considering the memoranda of

the parties, we conclude that cause has not been shown.  Accordingly, we shall decide the appeal at this

time.

The defendant, Builders Resource Corporation (Builders), as a successor corporation to

Diversified Steel Erections, Inc. (Diversified), appeals the entry of summary judgment by a justice of the

Superior Court.  We affirm.  

The plaintiff filed a complaint against Builders seeking to recover amounts owed by Builders for

workers' compensation insurance premiums, alleging that Builders was a successor corporation to

Diversified.  Upon receipt of the defendant's general denial, the plaintiff also filed interrogatories and

requests for admissions, to which the defendant failed to respond. The plaintiff's motion to compel

answers to its interrogatories was granted by the trial court.  Further, according to Rule 36(a) of the

Superior Court Rules of Civil Procedure, defendant's failure to file timely responses to plaintiff's request
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for admissions rendered them admitted.  When Builders again failed to answer the interrogatories,

plaintiff moved for a default judgment.  A conditional order of default was entered, giving the defendant

20 days to respond to the plaintiff's interrogatories.  No answers were forthcoming and, more than two

months later, plaintiff again moved for entry of a default judgment.  Although the motion was denied, the

court again ordered the defendant to file its answers.  

The plaintiff also sought to depose Robert Guiliano (Guiliano), an officer of Builders.  By

agreement of counsel, this deposition was scheduled and rescheduled several times.  However, in the

absence of an agreement, Guiliano, although served with a subpoena, failed to appear for the last

scheduled deposition.  Plaintiff thereupon filed a motion for entry of default judgment and a motion for

summary judgment; both motions were granted by the Superior Court hearing justice.

When reviewing default judgments, the decision of "the justice having jurisdiction over the matter

* * * will not be disturbed by this court, absent a showing of abuse of discretion or an error of law."

Providence Gas Company v. Biltmore Hotel Operating Co., 376 A.2d 334, 336 (R.I. 1977).  An

abuse of discretion results from the granting of a motion for default judgment in the absence of evidence

demonstrating persistent refusal, defiance or bad faith.  Senn v. Surgidev Corp., 641 A.2d 1311, 1319

(R.I. 1994).

Due to the defendant's blatant refusal to comply with its discovery obligations, including its duty

to answer interrogatories, and attend a duly noticed deposition, the trial justice in the instant case did not

abuse her discretion by ordering the entry of default judgment.  Clearly, Rule 37(d) of the Superior

Court Rules of Civil Procedure affords a trial justice wide discretion to enforce its discovery orders,

including the entry of a judgment of default.1
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1 "* * * the court on motion may make such orders in regard to the failure as are just, and among



We are further satisfied that the grant of summary judgment was also proper in this instance.  A

moving party is entitled to judgment as a matter of law when there is no genuine issue of material fact.

Woodland Manor III Associates v. DEM, 713 A.2d 806, 810 (R.I. 1998). The defendant's failure to

answer the request for admissions rendered them admitted.  Included in these admissions was an

acknowledgment that there was a transfer of corporate assets from Diversified to Builders with no, or

inadequate, consideration, and that Builders has continued the business of Diversified.  Thus, based on

the state of these pleadings, we are satisfied that no genuine issue of material fact existed and that

plaintiff was entitled to judgment as a matter of law.

Accordingly, the defendant's appeal is denied and dismissed and we affirm the granting of

default and summary judgments by the Superior Court.  The papers are remanded to the Superior

Court.

Entered as an Order of this Court, this 25th day of  October, 2001.

By Order,

_________________________________
               Clerk
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others it may take any action authorized under Subparagraph (A), (B) and (C) subdivision (b)(2) of this
rule."  Super.R.Civ.P. 37(d).


