Supreme Court

In re Amendments to Rules of Appellate
Procedure

ORDER

Section 1. The Supreme Court Rules of Appellate Procedure, contained in Article
I of the Supreme Court Rules, are hereby amended in accordance with thé attached
revisions proposed by the Supreme Court Bench/Bar Rules Subcommittee (the
Subcommittee). (Exhibit A) The Subcommittee’s explanatory summaries of the rule
amendments, as set forth in the attached “Memorandum” accompanying the amended
rules (Exhibit B) and in Section 2 hereof, are also hereby approved by this Court and
shall serve as an interim commentary to these rule changes, pending a more
comprehensive review and revision of the existing Reporter’s Notes to the rules.

Section 2. The summary of Rule 16 amendments contained in the
Subcommittee’s attached “Memorandum” shall be amended by adding after the first
sentence of the present summary, the following sentence as regards Rule 16(a):

“Rule 16(a) has been amended after the example of Rule
28(a)(9)(B) of the Federal Rules of Appellate Procedure so as
to require counsel to discuss the standard of review in respect
to each issue raised on appeal.”

Section 3. The current “Reporter’s Notes” to Rule 8 of the Rules of Appellate
Froceaurc arc nereby Geieleq, anc i i0howing TeViseC Cheponer s voles are neree:

approved by this Court in substitution therefor:



This rule is patterned upon Federal Appellate Rule 8. Because
a final decree of the Workers’ Compensation Court can only be
staved by the Supreme Court during pendency of a petition to
review. such decrees are excepted from the rule’s requirement
that stavs ordinarily should be sought in the trial court. A
supersedeas bond ordinarily is required as a condition of a stay
of execution of a monetary judgment. See Super. R. Civ. P.
62(d). eliminating automatic stay (which was the prior Rhode
Island practice) and. subject to the exceptions _contained in
subdivision (a) of Rule 62. requiring the appellant _in most
cases to oive a supersedeas bond to obtain a stay. Nunes v.
Meadowbrook Development Co., Inc., 807 A.2d 943, 944 n.l
(R.1. 2002 (mem.) (“‘to obtain a stay of proceedings to enforce a
money judement. including execution, the court ordinarily
should require the appellant to post a bond in an amount that
will be sufficient to satisfy the judgment in full, together with
costs. interest. and damages for delay, if for any reason the
appeal is dismissed or the judgment is affirmed.”).

Section 4. The Notice of Appeal form appended as Form 1 to the attached
amended rules shall replace and supercede any illustrative notice-of-appeal forms
appended to the various trial courts’ rules of civil procedure.

Section 5. These amendments to the rules and reporter’s notes shall be effective
on November 25, 2003 and shall govern all civil and criminal appeals thereafter filed and
also all further proceedings and appeals then pending, except to the extent that, in the
opinion of the court asked to apply or to excuse compliance with the amended rules, such
application in a particular appeal pending when the amendments take effect would not be

feasible or would work an injustice, in which event the former procedure shall apply.
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Entered as an Order of this Court this 7 5 day of November 2003.
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EXHIBIT A

FINAL REDLINE VERSION
APPROVED BY SUBCOMMITTEE: 6/5/03

WEST'S RHODE ISLAND RULES OF COURT
SUPREME COURT RULES
ARTICLE 1. APPELLATE PROCEDURE
Copr. €© West Group 2002. All rights reserved.
Current with amendments received through 5-1 -2002.

Rule 1. Scope of rules. - (a) Scope of Rules. These rules govern procedure in appeals to
the Supreme Court from the Superior Court and the Family Court, and in applications for writs
or other relief which the Supreme Court is competent to give.

(b) Rules Not to Affect Jurisdiction. These rules shall not be construed to extend or limit
the jurisdiction of any court as established by law.

(¢) Definitions. "Trial court” as used in these rules refers to any court whose judgment,
decision, order or any other determination is subject to review.
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WEST'S RHODE ISLAND RULES OF COURT
SUPREME COURT RULES
ARTICLE 1. APPELLATE PROCEDURE
Copr. © West Group 2002. All rights reserved.
Current with amendments received through 5-1-2002.

erest of expediting decision, or for other good
he requirements or provisions of these rules on
ay order proceedings in accordance with 1ts

Rule 2. Suspension of rules. - In the 1t
cause shown, the Supreme Court may suspend t
application of a party or on its own motion and m

direction.
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WEST'S RHODE ISLAND RULES OF COURT
SUPREME COURT RULES
ARTICLE 1. APPELLATE PROCEDURE
Copr. © West Group 2002. All rights reserved.
Current with amendments received through 5-1-2002.

Rule 3. Appeal--How taken. - (a) Filing the Notice of Appeal. An appeal permitted by
Jaw from a trial court to the Supreme Court shall be taken by filing a notice of appeal in the trial
court. Failure of an appellant to take any step other than the timely filing of a notice of appeal or
payment of a filing fee as prescribed by these rules does not affect the validity of the appeal, but
is ground only for such action as the Supreme Court or trial court deems appropriate, which may
include dismissal of the appeal.

(b) Joint or Consolidated Appeals. If two (2) or more persons are entitled to appeal from
a judgment or order of a trial court and their interests are such as to make joinder practicable,
they may file a joint notice of appeal, or may join in appeal after filing separate timely notices of
appeal, and they may thereafier proceed on appeal as a single appellant. Appeals may be
consolidated by order of the Supreme Court upon its own motion or upon motion of a party to
the several appeals.

(¢) Content of the Notice of Appeal. The notice of appeal shall specify the party or parties
taking the appeal and shall designate the judgment, order or decree or part thereof appealed from.
Form 1 in the Appendix of Forms is a suggested form of a notice of appeal.

(d) Service of the Notice of Appeal. The clerk of the trial court shall serve notice of the
filing of a notice of appeal by mailing a copy thereof to counsel of record of each party other
than the appellant, or, if a party 1s not represenied by counsel, to the party at his last known
address, and shall mail or deliver a copy of the notice of appeal to the clerk of the Supreme
Court. The clerk of the trial court shall note on each copy served the date on which the notice of
appeal was filed. Failure of the clerk to serve notice shall not affect the validity of the appeal.
Service shall be sufficient notwithstanding the death of a party or his or her counsel. The clerk
shall note in the docket the names of the parties to whom he or she mails copies, with the date of

mailing.
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Rule 4. Appeal — When taken. - (a) Appeals in Civil Cases. In a civil case the notice of
appeal required by Rule 3 <hall be filed with the clerk of the trial court within twenty (20) days
of the date of the entry of the judgment, order, or decree appealed from together with a filing fee
of one hundred fifty dollars ($150). If a timely notice of appeal is filed by a party. any other
party may file a notice of appeal within twenty (20) days of the date on which the first notice of
appeal was filed, or within the time otherwise prescribed by this subdivision, whichever period
Jast expires.

The running of the time for filing a notice of appeal is terminated as to all parties bya
timely motion filed in the Superior Court by any party pursuant to the Rules of Civil Procedure
of the Superior Court hereafter enumerated in this sentence, or by a timely motion filed in the
Family Court for comparable relief pursuant to the rules of that court, and the full time for appeal
fixed by this subdivision commences 1o run and is to be computed from the entry of any of the
following orders or comparable orders of the Family Court made upon a timely motion under
such rules: (1) granting or denying a reserve motion under Rule 50(b); (2) granting or denying a
motion under Rule 52(b) to amend or make additional findings of fact, whether or not an
alteration of the judgment would be required if the motion is granted; (3) granting or denying a
motion under Rule 59 to alter or amend the judgment; or (4) granting or denying a motion for a
new trial under Rule 59. An appeal from a judgment reserves for review any claim of error in the
record including any claim of error in any of the orders specified in the preceding sentence. An
appeal from such an order shall be treated as an appeal from the judgment. A judgment, order, or
decree is entered within the meaning of this subdivision when it is set forth and signed by the
clerk of the trial court in accordance with the applicable rules of the trial court.

Upon a showing of excusable neglect, the trial court may extend the time for filing the notice of
appeal by any party for a period not to exceed thirty (30) days from the expiration of the original
time prescribed by this subdivision. Such an extension may be granted before or after the time
otherwise prescribed by this subdivision has expired: but if a request for an extension is made
after such time has expired, it shall be made by motion with such notice as the court shall deem
appropriate.

(b) Appeals in Criminal Cases. In a criminal case the notice of appeal by a defendant
shall be filed with the clerk of the Superior Court within twenty (20) days after the entry of the
judgment or order appealed from. A notice of appeal filed after the announcement of a decision,
centence or order hut hefore entry of the judement or arder shall be treated as filed after such
entny and on e day Uicreod. 17w ey Mmoo 1 amoss of JUAEINENT 01 07 & 0w trial o am
ground other than newly discovered evidence has been made, an appeal from a judgment of
conviction may be taken within twenty (20) days after the entry of an order denying the motion.
A motion for a new trial based on the ground of newlv discovered evidence will similarly extend
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the time for appeal from a judgment of conviction if the motion is made before or within ten (10)
days after entry of the judgment. A judgment or order 1s entered within the meaning of this
cubdivision when it is entered in the criminal docket. Upon a showing of excusable neglect the
Superior Court may, before or after the time has expired, with or without motion and notice,
extend the time for filing a notice of appeal for a period not to exceed thirty (30) days from the
expiration of the time otherwise prescribed by this subdivision.
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Rule 5. Filing fees. - (a) Appeals From Trial Courts. Every person appealing from a
judgment or order of a trial court in a civil case and every person seeking issuance of an
extraordinary writ pursuant to Rule 13 shall pay a filing fee as prescribed by these rules. When
two (2) or more parties file a joint notice of appeal pursuant to Rule 3(b), each appellant shall
pay one hundred fifty dollars ($150).

(b) Relief From Filing Fees.

(1) Appeals From Trial Courts. A person who desires to appeal a judgment or order of a
trial court and who claims that by reason of indigency he or she is unable to pay the filing fee
shall, within the time prescribed for filing the notice of appeal, petition the trial court to be
relieved from payment of the fee. The petition shall be verified, shall set forth the facts relied
upon by the petitioner to demonstrate indigency and shall be accompanied by the notice of
appeal which the petitioner desires to file without payment of fee. Upon the filing of a petition
for waiver of the filing fee, the running of the time for filing a notice of appeal as prescribed by
Rule 4 shall be terminated with respect to the petitioner. 1f the trial court finds that the petitioner
is unable by reason of indigency to pay the filing fee, it shall enter an order directing the clerk of
the trial court to accept the notice of appeal without payment of the fee. If the petition is denied,
the full time for filing a notice of appeal as prescribed by Rule 4 shall, with respect to the
petitioner, commence to run upon entry of the order of denial.

(2) Extraordinary Writs. A person seeking the issuance of an extraordinary writ pursuant
to Rule 13 who claims that by reason of indigency he or she is unable to pay the filing fee shall
petition the Supreme Court to be relieved from payment of the fee. The petition shall be verified
and shall set forth the facts relied upon by the petitioner to demonstrate indigency. If the
Supreme eCourt finds that the petitioner is unable by reason of indigency to pay the filing fee, it
<hall enter an order directing the clerk to accept the petition without payment of the fee.

(c) Exemption for the State. The State of Rhode Island, its departments, agencies, boards
and commissions shall not be required to pay a filing fee when appealing from a judgment or
order of a trial court, or when seeking the issuance of an extraordinary writ.
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Rule 6. Certification of questions of law. -Seetiont-(a) This eCourt may answer
questions of law certified to it by the Supreme Court of the United States, a Court of Appeals of
the United States, or of the District of Columbia, or a United States District Court when
requested by the certifying court if there are involved in any proceeding before it questions of
law of this state which may be determinative of the cause then pending in the certifying court
and as to which it appears to the certifying court there is no controlling precedent in the decisions
of this eCourt.

Section2:(b) fOrders and Motions # This Rule may be invoked by an order of any of the
courts referred to in seetient-subdivision (a) of this Rule upon that court's own motion or upon
the motion of any party to the cause. :

Section-3:(c) Contents of Certification Order. A certification order shall set forth

(1) the questions of law to be answered; and

(2) a statement of all facts relevant to the questions certified and showing fully the nature
of the controversy in which the guestions arose.

Section-d-(d) Preparation of Certification Order. The certification order shall be prepared
by the certifying court, signed by the judge presiding at the hearing, and forwarded to this eCourt
by the clerk of the certifying court under its official seal. This eCourt may require the original or
copies of all or of any portion of the record before the certifying court to be filed with the
certification order, if, in the opinion of this eCourt, the record or portion thereof may be
necessary in answering the questions. :

Section 5-(e) Costs of Certification. Fees and costs shall be the same as in civil appeals
docketed before this eCourt and shall be equally divided between the parties unless otherwise
ordered by the certifying court in its order of certification.

Seetion-6:(f) Briefs and Argument. Proceedings in this eCourt shall be those provided in
these rules governing Rule 12A statements, briefs and arguments_as the Court may order. Unless
otherwise ordered, the plaintiff shall file the opening brief. the defendant shall file the responding
brief. and the plaintiff may file a reply brief. Any party wishing to seek a modification of the
foregoing briefing requirements shall move for such relief with the Court.

Seetion7-(g) Opinion. The written opinion of this eCourt stating the law governing the
questions certified shall be sent by the clerk under the seal of this eCourt to the certifying court

and to the parties.
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Rule 7. Trial court orders for protection of partics pending appeal or petitions for
review. (a) The justice or judge of the Superior, Family or District Court who entered the
judgment, order, decree, or other determination from which review is being sought, or in case of
his or her absence or disability, any justice or judge of the same court, may make such orders for
injunction, giving bond, and the appointment of receivers, and such other orders as are needed
for the protection of the rights of the parties until the appeal or petition for review shall be heard
and determined by the Supreme Court, subject to modification or annulment by order of the
Supreme Court upon motion.

(b) In cases requiring the appointment of counsel for appeal to the Supreme Court, the
Superior, Family or District Court may appoint counsel solely for the purpose of perfecting the
appeal. and insuring that all necessary requests for extensions are filed pursuant to Rule 11(c).
When the Superior, Family or District Court makes an appointment for purposes of appeal. the

appointment chall be from the panel of attorneys available for appointment in this category in the
Supreme Court. All Superior, Family and District court appointments of counsel for appeal shall
tenminate upon the docketing of the appeal in the Supreme Court. If appointed counsel wishes to
provide appellate services to the defendant after the app eal is docketed. counsel must request
appointment by the Supreme Court. If counsel appointed by the Superior, Family or District
Court does not wish to represent the defendant after the appeal is docketed. counsel shall notify

the defendant and file a motion with the Supreme Court requesting appointment of other counsel.




FINAL REDLINE VERSION
APPROVED BY SUBCOMMITTEE: 6/5/03

WEST'S RHODE ISLAND RULES OF COURT
SUPREME COURT RULES
ARTICLE 1. APPELLATE PROCEDURE
Copr. € West Group 2002. All rights reserved.
Current with amendments received through 5-1-2002.

Rule 8. Stay or injunction pending appeal. - (a) Stay Must Ordinarily Be Sought in
Trial Court; Motion for Stay in Supreme Court. Except in the case of a final decree of the
Workers' Compensation Court (review of Workers' Compensation Court's final decrees 1s
govermned by Rule 13), application for a stay of enforcement pending appeal, or for an order
suspending, modifying, restoring or granting an injunction during the pendency of an appeal,
must ordinarily be made in the first instance in the trial court. After a notice of appeal is filed, a
motion for such relief may be made to the Supreme Court or to a justice thereof, but the motion
<hall show that application to the trial court for relief sought is not practicable or that application
has been made to the trial court and denied, with the reasons given by it for denial, or that the
action of the trial court did not afford the relief to which the moving party considers himself or
herself to be entitled. The motion shall also show the reasons for the relief requested and the
facts relied upon, and if the facts are subject to dispute the motion shall be supported by
affidavits or other sworn statements or copies thereof. With the applicatien-motion shall be filed
a copy of the notice of appeal and such parts of the record as are relevant. Reasonable notice of
the application shall be given to all parties.

(b) Stay May Be Conditioned Upon Giving of Bond. Relief available in the Supreme
Court under this rule may be conditioned upon the filing of a bond or other appropriate security.
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Rule 9. Release in criminal cases. - Application for release after a judgment of
conviction shall be made in the first instance ‘1 the trial court. If the trial court refuses release
pending appeal, or imposes conditions of release, it shall state in writing the reasons for the
action taken. Thereafter, if an appeal is pending, a motion for release or for modification of the
conditions of release pending review may be made to the Supreme Court. The motion shall be
determined promptly upon such papers, affidavits, and portions of the record as the parties shall

present and after reasonable notice to the State.

10
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Rule 10. The record on appeal. - (a) Composition of the Record on Appeal. Except as
otherwise provided in subsection (), Fthe original papers and exhibits filed in the trial court, the
transcript of proceedings or electronic sound recordings thereof, if any, and a certified copy of
the docket entries prepared by the clerk of the trial court shall constitute the record on appeal in
all cases. :

(b)(1) The Transcript of Proceedings, Duty of Appellant 10 Order; Notice to Appellee if
Partial Transcript Is Ordered. Within tentwenty (210) days after filing the notice of appeal the
appellant shall order from the reporter a transcript of such parts of the proceedings not already on
file as the appellant deems necessary for inclusion in the record. Unless the entire transcript is to
be included, the appellant shall, within the time above provided, file and serve on the appellee a
description of the parts of the transcript which the appellant intends to include in the record and a
statement of the specific points upon which he or she intends to rely on the appeal. If the
appellee deems a transcript of other parts of the proceedings to be necessary, the appellee shall
immediately order such parts from the reporter or procure an order from the trial court requiring
appellant to do so. The ordering and payment of the copies of the transcript shall be in
accordance with the rules of the trial court. Every volume of transcript prepared hereunder shall
contain an index of witnesses and exhibits and, where applicable, n actions tried without a jury,
a reference to the page upon which the final decision of the trial judge commences.

(2) Filing of the Transcript. Upon completion of the transcript, the person who prepared
the transcript shall transmit it forthwith to the office designated by the rules of the trial court for
ordering transcripts. If that office is not the clerk of the court, then an agent of such office shall
deliver the transcript to the clerk of the court for transmission with the record. When the
stenographer or other proper party completes and delivers the transcript, he or she shall notify the
person who ordered the transcript that it has been completed and delivered.

(c) When further proceedings are pending in the Superior, Family or District Court over
aspects of the case not involving the appeal or petition for review. certified copies of the original
papers and exhibits filed in the trial court as designated by the parties, along with the transcript
contemplated by subsection (b)(1) and a certified copy of the docket entries, shall constitute the
record on appeal. Within twenty (20) days after filing the notice of appeal or petition for review,
the appellant shall arrange for the clerk to certify copies of such parts of the original papers and
exhibits as the appellant deems necessary for inclusion in the record. Unless the entire record is
1o he included. or the parties agree otherwise m. a writing filed with the Court. the appellant shall.
within the tme aboyve provided, 11iC and serve on e appelice @ aesanphion ol the parts of 1t
orieinal papers and exhibits which the appellant intends to include in the record and a statement
of the orders or rulings that he or she intends to appeal. If the appellee deems other parts of the
original papers and exhibits to be necessary. the appellee shall immediately arrange for the clerk

11
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to certify such parts or procure an order from the trial court requiring the appellant to do so. The
ordering and pavment of certified copies shall be in accordance with the rules of the tnial court.

(de) Statement of the Evidence of Proceedings When No Report Was Made or When the
Transcript Is Unavailable. 1 no report or recording of the evidence or proceedings at a hearing
or trial was made, or if a transcript is unavailable, the appellant may prepare a statement of the
evidence or proceedings from the best avajlable means, including his or her recollection. The
statement shall be served on the appellee, who may serve objections or propose amendments
thereto within ten (10) days after service. Thereupon the statement and any objection or proposed
amendment shall be submitted to the trial court for settlement and approval and as settled and
approved shall be included by the clerk of the trial court in the record on appeal.

(ed) Agreed Statement as the Record on Appeal. In lieu of the record on appeal as defined
in subdivisions (a) and (c) of this rule, the parties may prepare and sign a statement of the case
showing how the issues presented by the appeal arose and were decided in the trial court and
setting forth only so many of the facts averred and proved or sought to be proved as are essential
to a decision of the issues presented. If the statement conforms to the truth, it, together with such
additions as the trial court may consider necessary fully to present the issues raised by the
appeal, shall be approved by the trial court and shall then be certified to the Supreme Court as
the record on appeal and transmitted thereto by the clerk of the trial court within the time
provided by Rule 11. Copies of the agreed statement may be filed as the appendix required by
Rule 17.

(fe) Correction or Modification of the Record. If any difference arises as to whether the
record truly discloses what occurred in the trial court, the difference shall be submitted to and
settled by that court and the record made to conform to the truth. If anything material to either
party is omitted from the record by error or accident or is misstated therein, the parties by
stipulation, or the trial court, cither before or afier the record is transmitted to the Supreme Court,
or the Supreme Court, on proper suggestion or of its own initiative, may direct that the omission
orf EN*] misstatement be corrected, and if necessary that a supplemental record be certified and
transmitted. All other questions as to the form and content of the record shall be presented to the

Supreme Court.

ioriginal

(gf) Exhibits. Whenever an exhibit is part of the record on appeal, the original thereof shall
be certified and transmitted by the clerk, except that by stipulation or by order of the trial court
upon motion and good cause shown a copy thereof may be substituted.

12
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Rule 11. Transmission of the record — Jurisdiction of sSupreme e¢Court and trial
court over appeals. - (a) Time for Transmission,; Duty of Appellant. The record on appeal,
including the transcript necessary for the determination of the appeal, shall be transmitted to the
Supreme Court within sixty (60) days after the filing of the notice of appeal unless the time is
shortened or extended by an order entered under subdivision (c) of this rule. Promptly after filing
the notice of appeal the appellant shall comply with the provisions of Rule 10(b) or (c) and shall
take any other action necessary to enable the clerk to assemble and transmit the record. If more
than one appeal is filed, each appellant shall comply with the provisions of Rule 10(b) or (c) and
this subdivision, and a single record shall be transmitted. The appellant shall serve notice of
filing the transcript upon all other parties.

(b) Duty of Clerk to Transmit the Record. When the record is complete for purposes of
the appeal, the clerk of the trial court shall transmit it to the clerk of the Supreme Court. The
clerk of the trial court shall number the documents comprising the record and shall transmit with
the record a numbered list of the documents identifying each with reasonable definiteness.
Documents in bulky containers and physical exhibits other than documents shall not be
transmitted by the clerk unless he or she is directed to do so by a party or by the clerk of the
Supreme Court. A party must make advance arrangements with the clerk of the trial court for the
transportation of bulky or weighty exhibits and with the clerk of the Supreme Court for their
receipt. Transmission of the record is effected when the clerk of the trial court mails or otherwise
forwards the record to the Supreme Court. The clerk of the trial court shall indicate, by
endorsement on the face of the record or otherwise, the date upon which it is transmitted to the
Supreme Court.

(¢) Extension of Time for Transmission of the Record; Reduction of Time. The trial court
may extend the time for transmitting the record. The request for extension must be made within
the time originally prescribed or within an extension previously granted, and the trial court shall
ot extend the time to a day more than ninety (90) days from the date of filing of the first notice
of appeal. If the trial court is without authority to grant the relief sought or has denied a request
therefor, the Supreme Court may on motion extend the time for transmitting the record or may
permit the record to be transmitted and filed after the expiration of the time allowed or fixed. A
motion for an extension of time for transmitting the record made in either court shall show that
the inability of the appellant to cause timely transmission of the record is due to causes beyond
i< or her control or 10 circumstances which mav be deemed excusable neglect. If a request for

a1 extension of e o ransmtng the record has heen provioush aenied. the monon shall se
forth the denial and shall state the reasons therefor, if any were given.

The trial court or the Supreme Court may require the record to be transmitted and the
appeal to be docketed at any time within the time otherwise fixed or allowed therefor.

13
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(d) Retention by and Transmittal of the Record Back to the Trial Court. The Supreme
Court may order that a certified copy of the docket entries and designated parts of the record
<hall be transmitted in lieu of the entire record, subject to the right of any party to request at any
time during the pendency of the appeal that desienated additional parts of the record be
transmitted.

If a record hiehthat has been transmitted to the Supreme Court is required in the trial
court for use therein pending the appeal, the Supreme Court may order that the record or portions
thereof be returned to the trial court and the clerk of such court shall retain it subject to further
order of the Supreme Court.

() Record for Preliminary Hearing in the Supreme Court. If prior to the time the record
is transmitted a party desires to make in the Supreme Court a motion for dismissal, for a stay
pending appeal, or for any intermediate order, the clerk of the trial court at the request of any
party shall transmit to the Supreme Court such parts of the original record as the party shall
designate.

(f) fOrders for Dismissal, Extensions 10 Transmit Record, and Determination of
Correctness of Record. -From the time of the filing of notice of appeal, the Supreme Court and
trial courts shall have concurrent jurisdiction to supervise the course of said appeal and to
promulgate orders of dismissal of appeal for failure to comply with these rules, either upon
motion of a party or upon the court's own motion. Motions for extensions of time for
transmission of the record and the determination of the correctness of the record shall be
cubmitted in the first instance to the 1rial court in accordance with Rules 10(f) and 11(c).

From the time of the docketing of an appeal in the Supreme Court, said eCourt shall have
exclusive jurisdiction to supervise the further course of such appeal and enter such orders as may
be appropriate, including orders of dismissal for failure to comply with these rules, either on
motion of a party or on its own motion. Notwithstanding the provisions of this subsection, if
further proceedings are pending in the Superior. Family or District Court over aspects of the case
not involved in the appeal or petition for review after the case has been docketed in the Supreme
Court in accordance with Rule 10(c). any party wishing to seek a stay of such proceedings shall
proceed in the first instance to the trial court. or thereafter by motion to the Supreme Court,
which shall determine if a stay is warranted pending the resolution of the appeal. If the original
papers and exhibits filed in the trial court or portions thereof are required for the appeal in
addition to the certified copies contemplated by Rule 10(c). the Supreme Court may order that
such original papers and exhibits or portions thereof be transmitted to the Supreme Court, and
the clerk of said Court shall retain them subject to further order.

;l v.]h ad.b] al E]. ]M . . . E . E' E
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Rule 12. Filing of the record--Docketing of the appeal. - (a) Filing of the Record. Upon
receipt of the record by the clerk of the Supreme Court following its timely transmittal, the clerk
shall file the record. The clerk shall immediately give notice to all parties of the date on which
the record was filed.

(b) Docketing the Appeal. Upon the filing of the record, the clerk of the Supreme Court
shall thereupon enter the appeal upon the appropriate docket. An appeal shall be docketed under
the title given to the action in the trial court with such addition as is necessary to indicate the
identity of the appellant.

(c) Dismissal for Failure of Appellant to Cause Timely Transmission or to Docket
Appeal. 1f the appellant shall fail to cause timely transmission of the record, any appellee may
file a motion in the trial court to dismiss the appeal. Instead of filing a motion to dismiss the
appeal, the appellee may cause the record to be transmitted and may docket the appeal, in which
event the appeal shall proceed as if the appellant had caused it to be docketed.

(d) Motions to Correct Record. Motions to correct the record as transmitted shall be made
within twenty (20) days after docketing, or within such further time as the court or any justice

thereof may order.
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Rule 12A. Statement of the case; single justice conferences; hearing panels. - (1)
Sratement of the Case. Within twenty (20) days after the docketing of the record of an appeal
with the clerk of the Supreme Court, the appellant or other moving party shall file a statement of
the case and a summary of the issues proposed to be argued on appeal, together with nine (9)
copies thereof; and the Supreme Court Summary Report form provided by the clerk.this
decument The statement shall be concise, not exceeding ten pages (unless special permission 1s
granted by the eCourt or a justice thereof for additional pages). The party may take out the
transcripts and exhibits from the clerk's office in accordance with Rule 29 for reference in the
preparation of the statement but shall return them when the statement is filed.

(2) Counter-Statenment. Within fifteen (15) days after the filing of the above statement,
the responding party shall file a counter-statement, together with nine (9) copies thereof, not to
exceed ten pages (unless special permission 1s granted by the eCourt or a justice thereof for
additional pages). and the Supreme Court Summary Report form. unless a joint Summary Report
has been filed by all the parties in accordance with Rule 12A(1). The transcripts and exhibits

may be taken out for reference in preparing this counter-statement in accordance with Rule 29
but shall be returned upon its filing.

(3) Single Justice Conferences and Orders. Following the filing of such statements, the
eCourt may require appearance by counsel for the parties before a single justice of the eCourt for
a conference. The objective of said conference will be to achieve settlement of the dispute in
civil cases, to determine the issues on appeal, and-to determine the manner in which the appeal,
cross-appeal or petition for review shall proceed, and to consider whether proceedings over
aspects of the case not involved in the appeal. cross-ap ~eal or petition for review are
contemplated or pending below while the matter is pending in the Supreme Court. In civil
matters. counsel for each party shall confer in advance of the conference with his or her client
and obtain authority to settle the matter. if possible. In the event that the single justice of the
eCourt determines it appropriate, he or she may (a) issue an order in accordance with
subparagraphsdivisions 4 and 56 of this rule to either or both parties to show cause why the
issues raised by the appeal should not be decided on the motion-show cause calendar, (b) refer
the appeal to the eCourt ata session in conference for a determination of the manner in which the
appeal shall proceed or for a disposition of the issues on appeal with or without further filing of
memoranda and with or without oral argument. or (¢) order that the case be placed on the regular
calendar for full bricfine and oral areument. The single justice may also order that specific
appeals be consolidatea or that the case be Femanded Tor speciic procecdimes o1 e enty ot
necessary orders in the trial court or other tribunal.

(4) Show Cause Supplemental Statements. In cases in which show cause orders are
issued, counsel for either party may cubmit a supplemental statement not exceeding ten (10)
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pages unless otherwise ordered, together with nine (9) copies thereof. The appellant or other
moving party may submit this statement within twenty (20) days of the issuance of the show
cause order; the responding party may file a counter-statement within ten (10) days thereafter.
The single justice may vary the time of filing as well as the length of memorandum by special
order. No party may submit a further supplemental statement o1 post-argument memorandum
without the prior approval or direction of the eCourt.

(5) All papers filed pursuant to this Rule shall be in the form set forth in Rule 18(b).

(56) Show Cause Arguments, Orders, and Decisions. The show cause argument shall be
conducted before a hearing panel of this eCourt consisting of at least three justices, except for
appeals in criminal cases which shall be heard by the full court or by as many members of the
eCourt as are available. The eCourt or hearing panel may issue an order or opinion dismissing
the appeal, reversing or modifying the judgment, or remanding the case to the appropriate trial
court or other tribunal for further proceedings. The eCourt or panel may if it sees fit determine
{hat the case should be placed on the regular calendar for full briefing and argument.

(67) Cases Referred to the Full Court. Cases referred to the eCourt for a determination of
the manner in which the appeal shall proceed or for disposition with or without briefing or oral
argument may be (a) ordered to be placed on the regular calendar for full briefing and argument,
(b) decided by the eCourt on the merits of the controversy without further briefing or oral
argument, or (¢) ordered to be placed on the motion calendar with such further filing of
supplemental memoranda as the eCourt may require for oral argument before a hearing panel of
the €Court consisting of at Jeast three justicesjudges, except for appeals in criminal cases and
proceedings pursuant to Rule 6 which shall be heard by the full court or by-a-quorn-thereefas

many members of the Court as are available.
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Rule 13. Extraordinary writs. - (a) Petition for Issuance of Writ. Other than for habeas
corpus and except where otherwise provided for by statute a proceeding seeking the issuance of
an extraordinary writ shall be by petition. The petition shall include (1) a concise statement of
the case containing the facts material to consideration of the questions presented in sufficient
detail as to enable the Supreme eCourt to determine the desirability of issuance of the writ;-and
(2) a statement setting forth with particularity why the relief sought is not available in any other
court, or cannot be had through other appellate processes, including whether a notice of appeal
has been filed with the Court and why that is not sufficient; and (3) a copy of any order or
opinion which the petitioner secks to have reviewed and any other parts of the record which may
be essential to an understanding of the matters set forth in the petition. A memorandum shall be
appended to the petition stating the grounds relied upon by the petitioner, together with citations
of the authorities in support thereof. The petitioner shall serve upon all other parties a copy of
said petition and memorandum. The petitioner shall file the original and nine (9) copies of the
petition and memorandum ‘0 the office of the clerk of the Supreme Court and shall pay to the .
clerk a filing fee of one hundred fifty dollars ($150) per petitioner.

(b) Memorandum in Opposition. Within ten{16(20) days afier service of a petition for
issuance of an extraordinary writ, together with the supporting memorandum, or within such
other time as the Supreme Court or a justice thereof shall order, any adverse party may file a
memorandum in opposition, disclosing any matter or ground why the writ should not issue, and
shall serve a copy thereof upon the petitioner and all other parties. No motion by a respondent to
dismiss, quash, supersede, or <uch other motion on application for an extraordinary writ will be
received. Objections to the jurisdiction of the eCourt to grant the writ petitioned for may be
included in the memorandum in opposition.

(c) Reply Memorandum. The petitioner may file a reply memorandum within ten (10)
days after service of the memorandum in opposition. No party may file any further memorandum
or brief without the prior approval or direction of the Court.

(d) All papers filed pursuant to this Rule shall be in the form set forth in Rule 18(b).

(ce) Order Granting or Denying Petition. Upon the granting or denying of a petition, an
appropriate order will be entered and the clerk shall give notice thereof to all parties. If the
petition is granted, appropriate process shall issue and the cause shall thereafter proceed in
accordance with these rules; and it shall be incumbent upon the petitioner to comply with the
requirements of these rufes for the preparation and transmission of the record on appeal. If the
writ 3 question calls fo rovien of the Tecord of @ court o other bunal. allecations of fact
contained in the petition which are not contained in the record under review shall not be
considered to be established. A denial of a petition, without more, is not an adjudication on the
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merits and has no precedential effect, and such action is to be taken as being without prejudice to
a further application to this eCourt or any court for the relief sought.

(8f) Stay Pendente Lite. A petitioner may apply to any justice of the Supreme Court for a
stay of other proceedings pending a determination by the ¢Court on the issuance of the writ.

(eg) Effectiveness of Other Provisions. Except as herein specifically amended, modified,
changed or supplemented, all rules and statutory provisions in respect to the extraordinary writ
shall remain in full force and effect.
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Rule 14. Habeas corpus. - (a) Application for Writ; Order to Show Cause in Lieu of
Issuance of Writ. Upon the making of an application for a writ of habeas corpus in accordance
with statutory provisions, the eCourt, in lieu of issuance of the writ, may direct the respondent to
show cause why the writ should not issue.

(b) Answer to Order to Show Cause. Within £ifieen twenty (2015) days after receiving
notice of entry of a show cause order, or within such other time as ordered by the Court or a
justice, the respondent shall file with the €clerk of the Court a signed answer under oath in
which the respondent shall set forth the matter required by R. 1. Gen. Laws G11956- 3969

10-9-8 to be included in a return to a writ of habeas corpus as well as any
additional facts upon which the respondent relies to justify his or her detention of the applicant.
The respondent shall append to his or her answer a memorandum of law setting forth the reasons
why the writ should not issue, together with citations efto authorities in support thereof. A copy
of the answer and memorandum shall be served by respondent on the attorney for the applicant,
or on the applicant if he or she is not represented by counsel.

(¢) Reply of Applicant 10 Answer of Respondent. Within ten (1 0) days after receiving the
answer and memorandum, or within such other time as ordered by the Court or a justice, the
applicant, if he or she desires to controvert or reply to any of the matters set forth in the answer,
shall file with the €clerk of the Court a signed reply under oath setting forth any matter or
ground in support of the application or in denial of the facts set forth in the answer. The applicant
shall append to his or her reply a memorandum of law setting forth the reasons why the writ
should issue or his or her release should be ordered together with citations of authorities in
support thereof. A copy of the reply and memorandum shall be served by the applicant upon the
attorney for the respondent, or upon the respondent if he or she is not represented by an attorney.

(d) Number of Copies of Answers and Replies. All answers or replies and memoranda
filed pursuant to this rule shall be accompanied by nine (9) copies, except that the requirement
for filing copies shall be waived if the person filing a reply is without counsel and if, because of
the place of his or her detention, the preparation of copies is not feasible.

(e) Subsequent Proceedings. Upon the grant or denial of the writ an appropriate order
will be entered. The clerk shall thereupon notify all parties to the proceeding of entry of such
order. If the application for the writ is granted, the writ and appropriate process shall issue;
thereafter the cause shall, without the necessity of either party filing any further pleadings, be
docketed on the retum dav and shall be assigned for hearing pursuant to the provisions of Rule
224, Briels of e respecine parties chall be filed pursvant o Rulo 1o Lpon sssuance of the wrnt
it shall be incumbent upon the petitioner 10 comply with the requirements of these Rrules for the
preparation and transmission of the record on appeal, except that if the petitioner has been
granted permission 10 proceed in forma pauperis the Court may, where the respondent 1s a state
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official, direct the Attorney General to arrange for the preparation and transmission of the record.
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Rule 15. Applications by indigent litigants and persons in custody. - The Court
recognizes that full compliance with the formalities of the rules of this Court cannot always be
expected of those not represented by counsel, particularly when such persons are in confinement.
Ordinarily, the eCourt will only entertain petitions or other applications for relief which contain
the following information: , '

(a) The name of the court whose judgment or order is sought to be reviewed and the title
of the case (i.e., the names of the parties).

(b) The date on which such judgment or order was made or on which an application for
rehearing or other relief was denied.

(¢) The nature of the decision about which the petitioner or other applicant is
complaining, together with a copy of any opinion or other document whiehthat the petitioner or
other applicant has available, or the citation to any such opinion if the petitioner or other
applicant knows of the same.

(d) A statement of what relief the petitioner or other applicant has attempted to obtain
since entry of the judgment or order complained of, and the result of such attempt.

() A statement of the grounds on which the petitioner or other applicant relies for relief.

(f) A statement of the relief which the petitioner or other applicant requests from the

Court.
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Rule 16. Briefs. - () Brief of Appellant or Other Moving Party. Within forty (40) days
after the date on which the clerk of the Supreme Court notifies the appellant or other moving
party that the case to be reviewed has been assigned to the regular calendar for full briefing and
argument, the appellant or other moving party shall file in the office of the clerk a printed or
typewritten brief signed by the counsel presenting it together with nine (9) copies thereof. The
brief shall contain (1) a brief and concise statement of the facts and the prior proceedings in the
case together with page citations to the places in the record and the appendix where such can be
found, (2) a specification of the errors claimed with a page citation to the places in the record and
the appendix where such error can be found, (3) the specific questions raised duly numbered_and
for each question, a concise statement of the applicable standard of review (which may appear in
the discussion of the question or under a separate heading placed before the discussion of the
questions), (4) the points made, together with the authority relied on in support thereof, (5) a
conclusion setting forth with particularity the relief to which the party believes himself or herself
entitled, and (6) an index of authorities arranged alphabetically indicating at what page or pages
of the brief each authority is cited. Errors not claimed, questions not raised and points not made
ordinarily will be treated as waived and not be considered by the eCourt. In cases where it may
be necessary for the eCourt to examine the evidence, the party shall specify in his or her brief the
leading facts whiehthat the party deems to be established by the evidence, with a reference to the
pages of the record and the appendix where the evidence of such facts may be found, which
references will be relied upon by the eCourt in its consideration of such facts. Ordinarily the
eCourt will not consider evidence not referenced in conformity with this subdivision.

(b) Brief of Appellee or Other Adverse Party. Within twenty-forty (4026) days after the
brief of the appellant or other moving party has been filed, the appellee or other adverse party
shall file his or her brief together with nine (9) copies thereof in the office of the clerk. The brief
of the appellee or other adverse party shall conform to the requirements of subdivision (a),
except that no specification of errors is pecessary and no statement of the case need be made
beyond what may be deemed necessary 10 correct any inaccuracy or omission in the statement of
the appellant or other moving party.

(c) Reply Briefs; Supplemental Briefs and Special Orders. The appellant or other moving
party may file a reply brief within five twenty (520) days after the filing of a brief by the
appellee or other adverse party. Except as otherwise provided in subsections (d) and (e), Nno
party mav file aany further or supplemental brief or post-argument memorandum without the

ATIOT GpDION @ OF QITECIeT: 07 e el eur Notung i dns ruic shali prevent the making. i an
case, of a special order by the eCourtn regard 1o the time for filing any briefs.

(d) Briefs in a Case Involving a Cross-Appeal or Cross-Petition. Unless otherwise
ordered. if a matter is before the Court on cross-appeals or on the cross-granting of certiorari. the
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party filing the first notice of appeal or petition for writ of certiorari is the appellant or petitioner
and shall file the opening brief in accordance with subdivision (a). the party filing the second
notice or petition is the appellee or respondent and shall file a responding brief in accordance
with subdivision (b) which also addresses the issues raiced in the cross-appeal or cross-petition,
the appellant or petitioner may file a reply brief'in accordance with subdivision (c¢), and the
appellee or respondent who has cross-appealed may file a briefin reply to the appellant’s or
Setitioner’s response to the issues presented by the cross-appeal or cross-petition. If notices or
cross-petitions are filed on the same day. the plaintiff in the proceeding below is the appellant or
petitioner. Except as otherwise provided in subdivision (e). no party may file any further or
supplemental brief or post-argument memorandum without the prior approval or direction of the
Court. Any party wishing to seck a modification of the foregoing briefing requirements shall
move for such relief prior to the Rule 12A single justice conference. .

(e) Ciration of Supplemental Authorities. 1f pertinent and sienificant authorities come to a
party’s attention after the party’s briefs have been filed. or after oral argument but before
decision. a party may promptly file a document entitled “Citation of Supplemental Authority,”
with a copy to be served on other parties, setting forth the citations. If an authority is not
available in a national reporter. a copy must be included and served on all parties. The document
must state without argument the reasons for the supplemental citations, referring either to the
page of the brief or to a point argued orally. Any response must be filed within ten (10) days and
must be similarly Jimited. No reply shall be allowed.

(&) Form of Briefs. All briefs filed pursuant to this rule shall be in the form set forth in
Rule 18(b). If briefs are typewritten, they shall be on good paper of sufficient opacity to be

distinctly legible. Tissue-paperbriefs-will-not
aH(8-1/2) by-eleven{ih)

MM%%W%WM

' | 2 : . i : o e
. 4 1 {in printing briefs shall ble bet] cedind
' i ndard-typewsiter: Briefs shall

be bound on the left side and not at the top. Unless authorized by order of the eCourt, briefs shall
ot exceed a total of fifty (50) pages, except that reply briefs shall not exceed twenty-five (25)
pages.

If briefs are produced by commercial printing or duplicating firms, or, if produced
otherwise and the covers to be described are available, the cover of the brief of the appellant
should be blue; that of the appellee, red; that of an intervenor or amicus curiae, green; that of any
reply brief, gray. The cover of the appendix, if separately printed, should be white. The front
covers of the briefs and of appendices, if separately printed, shall contain: (1) the name of the
court and the number of the case; (2) the title of the case; (3) the nature of the proceeding in the
court (e.g., Appeal; Petition for Review) and the name of the court, agency, or board below; (4)
the title of the document (e.g., Brief for Appellant, Appendix); and (5) the names and addresses
of counsel representing the party on whose hehalf the document is filed.

Jarntied T O NS FO = T e T e i e S A A AR —Hrer:

o5 of this subdivision:
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(eg) Effect of Failure to Comply. A party failing to comply with any of the requirements
of this rule shall not be heard, but the appellee or other adverse party shall not be considered in
default for failure to file briefs if the moving party has not duly filed briefs. The clerk may reject
any brief not in compliance with this rule.

({h) Brief of Amicus Curiae. A brief of an amicus curiae may be filed only if
accompanied by written consent of all parties, or by leave of the Supreme Court granted on
motion or at the request of the eCourt, except that consent or leave shall not be required when the
brief is presented by the United States or an officer or agency thereof, or by the State of Rhode
Island or an officer or agency thereof. The brief may be conditionally filed with the motion for
Jeave. A motion for leave shall identify the interest of the applicant and shall state the reasons
why a brief of an amicus curiae is desirable. Unless all parties consent, an amicus curiae shall
file its brief within the time allowed the party whose position as to affirmance or reversal the
amicus brief will support unless the Supreme Court for cause shown shall grant leave for later
filing, in which event it shall specify within what period an opposing party may answer. A
motion of an amicus curiae to participate in the oral argument will be granted only for
extraordinary reasons. .

(gi) References to Parties. In briefs and at oral argument. counsel should minimize use of
the terms “appellant” and “appellee.” To make briefs clear, counsel should use the parties’ actual
names or the designations used in the trial court or agency proceeding. or such descriptive terms
as “the emplovee.” the injured person.” “the taxpaver,” “the landlord,” “the tenant.” fMetionto

: 5 .

[~

the Court in its

(hj) fUnpublished ord s, Unpublished orders will not be cited by
opinions and such orders will not be cited by counsel in their briefs. Unpublished orders shall

have no precedential effect.

Gy {Deleted}:
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Rule 17. Appendix to the briefs. - (a) Duty of Appellant or Other Moving Party to
Prepare and File; Content. The appellant shall prepare an-a separate appendix to histhe brief and
file4en{10 five (5) copies thereof at {he time he-fileshisof filing the brief. AnThe appendix shall
contain: (1) the relevant docket entries in the proceeding below; (2) any relevant portions of the
pleadings, charge, findings or opinions; (3) the judgment, order, decision, or ruling in question;
and (4) any other part of the record, including the transeript, to which the party wishes to direct
the particular attention of the eCourt. Except as otherwise provided in subdivision (b) of this
Rule, the appendix shall have a table of contents, pages separately numbered and appropriate
demarcation such as tabs or colored paper separating discrete sections to assist the Court to
locate portions of the record referenced in the briefs. When portions of a transcript are included
in the appendix. counsel shall ensure that the cover sheet of the transcript volume and the index
of witness names are included. together with sufficient pages assembled in sequence to enable
the Court to read the cited passages in context.

(b) Appendix in Criminal Cases. In criminal cases, the provisions of subsection (a)
concerning separate pagination of the appendix shall not be mandatory. provided that the parties
Mmethods of oreanizine the appendix in a form which provides substantially
equivalent assistance to the Court in locating portions of the record referenced in the briefs.

(bc) Duty of Appellee or Other Adverse Party to Prepare and File. 1f the appellee or
other adverse party deems it necessary to direct the particular attention of the eCourt to parts of
the record not designated by the appellant in his or her appendix, the appellee shall prepare and
file an appendix to his or her brief containing a designation of those parts.

(ed) Form of Appendices. The form of appendices shall be in accordance with the
provisions of Rule 16(de) except as to maximum number of pages permitted.
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Rule 18. Filing, form, service and notice. - (a) Filing. Papers required or permitted to be
filed in the Supreme Court shall be filed with the clerk. Filing may be accomplished by mail
addressed to the clerk, but filing shall not be timely unless the papers are received by the clerk
within the time fixed for filing, except that briefs and appendices shall be deemed filed on the
day of mailing if the most expeditious form of delivery by mail, other than special delivery, is
utilized.

Every appeal, petition, complaint, or other application in writing to the eCourt shall have
the name of the attorney presenting the same endorsed thereon; and every paper filed in any case,
excepting notes, deeds, or other documentary evidence, shall also have endorsed thereon the
name and number of the case and a brief designation of the character of the paper. The only
proof of the time of filing any paper shall be the file mark of the clerk.

(b) Form. All papers filed with the Court shall be eight and one-half (8%) by eleven (11)
inches and double spaced. using Times New Roman font or a font of similar legibility and at
Jeast 12 as the font size: footnotes are to be sinole spaced and also use Times New Roman font or
a font of similar Jegibility and at least 12 as the font size. Any papers failing to comply with the
foregoing requirements may be rejected.

(bc) Service. Copies of all papers filed by any party and not required by these rules to be
served by the clerk shall, at or before the time of filing, be served by a party or a person acting
for him or her on all other parties to the appeal or proceeding. Service on a party represented by
counsel shall be made on counsel. :

(ed) Manner of Service. Service may be personal or by mail. Personal service shall be by
delivery to the person to be served or by Jeaving the same at his or her office with some person in
charge thereof. Service by mail shall be by regular, certified or registered mail return receipt
requested. Service by mail is complete upon mailing.

(de) Proof of Service. Papers presented for filing shall contain an acknowledgment of
service by the person served or proof of service in the form of a statement of the date and manner
of service and of the name of the person served, certified by the person who made service. Proof
of service may appear on or be affixed to the papers filed.

(ef) Notice, Where None Required. Whenever these rules do not expressly provide for
giving notice, the Court may order that special notice be given.
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Rule 18A. Sanctions for failure to file statements of the case, counter- statements
and briefs in accordance with rRules 12A and 16. - In implementation of Rules 12A and 16 of
these rules, Mﬁ%e@eaﬁ—kﬂesﬂﬁﬁpﬁen&%@% relating to civil cases, the
following authority is hereby conferred upon the Eclerk of the Supreme-Courtthis Court.

(al) In the event that an appellant should fail to file a statement of the case within the
time limit set forth in Rule 12A or in any order entered pursuant 10 a single justice conference or
by the eCourt setting a different time, i G 3

imitat j in—the clerk shallmay enter a conditional order of dismissal of
the appeal subject to reinstatement if the statement of the case is filed within five-ten (10) days
after the entry of the order. .

(b2) In the event that an appellee shall fail to file a counter-statement within the time
limit set forth in Rule 12A or in any order entered pursuant to a single justice conference; or by
the eCourt setting a different time, following the filing of appellant's statement of the case,and
s}aag_g,%éese%ﬂ%&?eﬁeé‘e Wﬁ% the clerk may
shall enter a conditional order of default subject to reinstatement if the counter--statement is filed
within five ten (10) days of the date of the order. A defaulted appellee may be barred from filing
any further statements, memoranda, or briefs in support of appellec's position and may be barred
from oral argument in support of that position.

(¢3) In the event that an appellant fails to file a brief in support of the appeal within the
time limited byset forth in Rule 16 or any order entered pursuant to a single-justice conference;
or other order entered by the eCourt setting a different time, if sai iefs 1thi
. : ' dedin the rul cuch extensi el TR ’
the clerk may-shall enter an order of conditional dismissal of the appeal, subject to reinstatement
if the brief is filed within ten (10) days of the date of the conditional dismissal.

(é4) In the event that an appellee fails to file a brief in support of the appellee’s position
within the time limited set forth in-by Rule 16 after filing of appellant's brief or such additional
time as may be authorized by the-court order, the clerk may-shall enter an order of conditional
default subject to reinstatement of the appellee's right to proceed if the brief is filed within ten
(10) days of the date of the order. The order of default will have the effect of barring the appellee
from filing any brief in support of appellee's position or from arguing orally to the eCourt in
opposition to the appellant's argument.

I addition to the foregoing actions which mav be taken by the clerk. the eCourt mayv
IMPOSE SENCLONS UpLD autorneys for fatlure 1o meet thenr filimg obbgatons mrespect io appellat
matters pending before this eCourt. Such sanctions may include monetary penalties eitherforthe

both- to be paid to the Opposing parties or to the Court. or both.
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Rule 19. Appearances. - Within the time required for the filing of statements of the case
pursuant to Rule 12A of these rules, or the filing of briefs in cases in which Rule 12A is not
applicable, counsel for each party shall file with the €clerk of the Supreme Court a written
appearance, setting forth his or her individual name, address, and telephone number. A copy of
the appearance shall be served upon every other party. When more than one attorney represents a
single party or group of parties, counsel shall designate a particular attorney to whom notice is to
be sent. No attorney shall be permitted to conduct an argument or address the Court or any
justice thereof on behalf of a party without first having filed an entry of appearance on behalf of
such party with the clerk. Attorneys who are not appointed by the Supreme Court in the ordinary
course following docketing of an appeal. and prior to the performance of appellate services, shall
not be appointed as appellate counsel nunc pro_tunc and will not be compensated for any services
performed in advance of their appointment. in the absence of extraordinary circumstances.
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Rule 20. Computation and extension of time. - (a) Computation of Time. In computing
any period of time prescribed by these rules, by an order of the eCourt, or by any applicable
statute, the day of the act, event, or default after which the designated period of time begins to
run is not to be included. The last day of the period is to be included, unless it is a Saturday,
Sunday or a legal holiday, in which event the period runs unti] the end of the next day which is
neither a Saturday, Sunday nor a holiday. :

(b) Enlargement. Except as otherwise provided in subsection (c) or in these rules, w¥When
by these rules or by order of the Supreme Court an act is required or allowed to be done at or
within a specified time, the Supreme Court clerk’s office may. upon motion. grant one thirty (30)
day extension. Thereafter, the clerk may. upon motion, grant an additional thirty (30) day
extension. or two (2) additional thirty (30) day extensions in criminal cases, unless an objection
is filed within seven (7) days of filing of the motion to extend, in which case the motion shall be
resolved by the Court. No further extensions <hall be eranted unless authorized by order of the
Court for good cause shown. However. the Court for-cause-shewn may-upon-metion-atany tirme
M%@W%%@%WWHMWInay not extend
the time for filing a notice of appeal. This subdivision shall not apply to petitions for reargument
pursuant to Rule 25.

(c) Enlargement in criminal cases in which full briefing is ordered. When any party ina
criminal case believes in good faith that more than three (3) requests for extension of time will
be required in any matter in which full briefing is ordered. the parties, on motion after
consultation, may establish a briefing schedule in advance. subject to approval by the Court.

(ed) Additional Time After Service by Mail. Whenever a party has the right or is required
to do some act or take some proceeding within a prescribed period after service of a notice or
other paper upon him or her and the notice or paper is served by mail, one (1) day shall be added

to the prescribed period.
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Rule 21. Docketing. - (a) Classes of Cases. All cases shall be docketed and numbered
consecutively and followed by such designations as the clerk may deem appropriate.

(b) Extraordinary and Prerogative Writs. Petitions for extraordinary and prerogative
writs and processes, proceedings in equity originally entered in the Supreme Court, and all other
matters not expressly provided for by this rule shall be docketed under Miscellaneous Petitions
and Appeals. Such matters shall be docketed on the return day.

(¢) Criminal Matters. Criminal appeals, petitions for trials and new trials in criminal
cases, and all questions certified from lesvertrial courts 1n criminal proceedings shall be

docketed under Criminal Matters.
(d) Civil Matters. Civil appeals, petitions for trials and new trials in civil cases, and all

questions certified from lewertrial courts in civil cases shall be docketed under Civil Matters.
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Rule 22. Assignment of cases. - (a) Argument List. The clerk shall keep a current
argument list, placing thereon in order cach case thirty (30) days after the moving party's briefs
have been filed pursuant to these rules or five (5) days after the adverse party's briefs have been
so filed, whichever day is sooner. The appeals shall be arranged in two (2) groups: Group A,
cases entitled to priority by statute, criminal cases, election cases, cases in which the State is an
actual party in interest, cases involving termination of parental rights, habeas corpus
proceedings, and other cases designated by special order; -Group B, all other cases. Cases shall
be assigned hearing dates by the clerk in the order in which they shatl-appear on the argument
list. The cases in Group A shall be heard first, then the cases in Group B. Counsel shall be
notified by the clerk of the date assigned for the hearing of a case.

(b) Sessions of Court. The eCourt will be in open session to hear arguments on assigned
court days during the months of September, October, November, December, January, February,
March, April and May. The eCourt may also be in open session and hear arguments at such other
times as it may by special order designate. The eCourt will not hear arguments or hold open
sessions on Saturday, Sunday, legal holidays, Good Friday, the Day of Atonement or
Commencement Days at Brown University and Providence College.

(c) Number of Cases; Call of Calendar. Except as otherwise ordered by the eCourt not
more than seven (7) cases shall be assigned for hearing on any day. For the purpose of this rule
two (2) or more cases which are part of a trial group in which the same questions are involved
shall be treated as one case. The calendar shall be called at 9:30 a.m. Cases assigned and called
ready for hearing shall be heard immediately thereafter.

(d) Continuances; Special Assignments. For good cause shown the eCourt may continue a
case or order its assignment to a day certain. No stipulation to pass or continue a case will be
binding upon the eCourt.

(¢) Engagements of Counsel. Cases on the current argument list shall be in order for
disposition when reached without regard to engagements of counsel before other courts;
however, the reaching of a case for hearing in this eCourt shall not require the vacation of a case
in order for hearing in any other court nor excuse counsel from attendance thereat other than for
a period of time sufficient to permit the completion of his or her engagement before this eCourt.

(f) Dismissal of Cases Not Argued. A case reached for argument and not heard may be
dismissed or made the subject of such other order as the eCourt may deem appropriate under the
circumstances. In the event of absence of counsel or either of them at the time the case is in order
jor hearmg. the eCourtmay Jear the cousc or take-3tgecide 1 <oleh upon the briets
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hich affidavits are admissible, the petitioner shall
fore the day set for hearing. 1f counter affidavits
ys before the day of hearing, unless

Rule 23. Affidavits. - In all cases in W
file his or her affidavits at Jeast five (5) days be
are admissible they shall be filed at least three (3) da

otherwise allowed by the eCourt.
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Rule 24. Arguments. - (a) Content. During Ooral argument, counsel should undertake to
emphasize and clarify the written argument appearing in the brief. The eCourt looks with
disfavor on any oral argument that is read from a prepared text.

(b) Order of Argument; Time. The appellant or petitioner shall be entitled to open and
conclude the argument. In cases on the show cause calendar for which oral argument is allowed,
each side shall be entitled to ten (10) minutes for presentation of argument. and the appellant or
petitioner shall be allowed an additional two (2) minutes for rebuttal. In cases placed on the
regular calendar for full briefing and oral argume%q:heﬁeﬁﬁg—paﬁyﬁhaﬂ—be—eﬁﬁﬂeé*eﬂﬁeﬂ
and-conclude the-argunment—Counsel-on-each side willshall be allowed a-period-notimexeess-of
thirty (30) minutes for presentation of argument, and the appellant or petitioner shall be alloweda

i i ten (10) minutes_for rebuttal.-wi e :
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Rule 25. Reargument. - (a) Petitions. Petitions for reargument of causes heard and
decided, including those petitions requesting reargument before the full court because this eCourt
has evenly divided in an opinion, shall be filed-inthe-office-of the-clerk within ten (10) Hve{5)
days after filing of the decision. Each petition shall be accompanied by nine (9) copies thereof.
The petitioner shall file with his or her petition a memorandum setting forth the grounds upon

which he or she relies.
(b) Memorandum in Opposition. Counsel for any adverse party may within ten (10) five

(5)-days after receipt of petitioner's papers file intheoffice-of the-clesk-his or her memorandum

in opposition to the granting of the metionpetition to reargue, accompanied by nine (9) copies

thereof.
(c) Service. A copy of all papers filed pursuant to this rule shall be served upon every

other party or his or her attorney in the manner provided by Rule 18.
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All agreements of parties or attorneys touching the business of

Rule 26. Agreements. -
agreement not in writing will be invalid.

the eCourt shall be in writing. An
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Rule 26A. Withdrawal of attorney. - No attomey who has appeared in any case before
this eCourt, either by entry of appearance, filing of notice of appeal, or who was counsel of
record in a trial court at the time a notice of appeal was filed either by the attorney or by the
attorney for the adverse party, will be allowed to withdraw without the consent of the eCourt.
Except where another attorney enters an appearance at the time of such withdrawal,.all requests
to withdraw shall be upon motion with reasonable notice to the party represented and to the
adverse party. No such motion shall be granted unless the attomey who seeks to withdraw shall
file with the clerk the last known address of his or her client, or the client files his or her address,
and in either situation the address which is filed shall be the official address to which notices
may be sent. A motion for withdrawal shall be accompanied by an affidavit setting forth facts
showing the military status of the client or by a written statement of the client consenting to such
withdrawal. In the event that an attorney is permitted to withdraw, the attorney shall notify the
client in writing that his or her motion to withdraw has been granted. The attorney shall further
notify the client of his or her obligation to file prebriefing statements and also of his or her
obligation to file briefs pursuant to the time schedule set forth in Rule 12A or Rule 16, as said

rules may be applicable.

38



FINAL REDLINE VERSION
APPROVED BY SUBCOMMITTEE: 6/5/03

WEST'S RHODE ISLAND RULES OF COURT
SUPREME COURT RULES
ARTICLE 1. APPELLATE PROCEDURE
Copr. © West Group 2002. All rights reserved.
Current with amendments received through 5-1-2002.

Rule 27. Amendments. - If the eCourt allows amendments to any pleadings in a case,

they shall be embodied in a fair copy of the whole paper as amended, which shall then be
substituted for the original. Slight amendments which do not affect legibility may be made on the

face of the original paper.
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Rule 28. Motions. - (a) Supporting Memorandum. Except as otherwise provided by these
rules, every motion or petition, including petitions for trials or new trials or for leave to take and
prosecute appeals, shall be accompanied by a brief memorandum setting out the grounds therefor
and citing the authorities relied upon. Fach motion and memorandum, together with nine (9)
copies, shall be filed with the clerk.-of the-eourt A

(b) Memorandum in Opposition. A memorandum in opposition to a motion, together with
nine (9) copies, may be filed with the clerk by any adverse party within ten (10) days of
receiptservice of the movant's motion and memorandum.

(c) Reply Memorandum. The moving party may file a reply memorandum within ten (10)
davs after service of the memorandum in opposition. No party may file a supplemental
memorandum without the prior approval or direction of the Court.

(d) If the Court grants a motion to expedite the appeal. the moving party shall not be
oranted an extension to file any briefs without the express permission of the Court. The
provisions of Rule 20(b) shall not apply.

¢) Papers Filed Under Seal. A party wishing to file any papers under seal shall move for
permission at the time the papers are filed. Said papers shall be conditionally filed under seal

pending order of the Court.
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Rule 29. Taking out transcripts efand evideneeexhibits. - (a) A party in a pepding
appealmatter before the Court may take out a transcript efevidenee-upon leaving a receipt with
the clerk. A party in a pending appeal may keep such transcript for a maximum of three (3)
weeks, unless when the transcript is initially taken out by any party the case has been assigned
for hearing, in which event the transcript may be kept for one half (1/2) the time which shall
elapse between the date it is taken out and the date to which the case has been assigned for
hearing. Upon return of a transcript it may be taken out by the opposing side and kept for three -
(3) weeks or for the remainder of the time which shall elapse between the time of taking out and
the date to which the case has been assigned for hearing. Except as otherwise provided in
subsection (b), Aa party may not retain the transcript Jonger than three (3) weeks unless the
period is extended by order of the Court upon motion; nor may a party who has previously taken
out a transcript of evidence take it out again without the consent of the opposing side unless the
opposing side has had an opportunity for three (3) days to take out the transcript and has failed to
do so.

(b) In criminal cases, the clerk’s office may. upon motion, grant one three (3) month
extension. provided. however. that the party make the transcripts available to the Court or
opposing counsel on an “as needed” basis. Thereafter. a party must. upon motion, seek
permission from the Court for an additional three (3) month extension.

(c) A party may take out exhibits only with Jeave of the Court granted upon motion,
which sets forth precisely the exhibits the party wishes to remove. the reason for the withdrawal,
and the duration of the removal. as well as any measures that will be taken to safeguard the

inteerity of the exhibits.
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Rule 30. Appeals and exceptions with respect to rulings and decisions after
judgment. - Decisions and orders of a trial court subsequent to judgment may be appealed in the
same manner, as near as may be, as judgments. An appeal from a judgment preserves for review
any claim of error in an order upon a reserved motion for a directed verdict, a motion to amend
findings, a motion to amend judgment, a motion for a new trial and a motion in arrest of
judgment. An appeal from such an order shall be treated as an appeal from the judgment.
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Rule 31. Appeals from judgments in cases referred to auditors. - When a case is
referred to an auditor and a final judgment is entered upon the report of the auditor by the
Superior Court without a jury trial, a party aggrieved may appeal such judgment in the same
manner as an appeal from a judgment in a civil action heard on the merits by the Superior Court

without a jury.
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Rule 32. Cases involving constitutionality of federal or state statutes. - (a)
Constitutionality of Federal Statute. A party who draws in question the constitutionality of any
Act of Congress in any proceeding in the Supreme Court to which the United States, or any
agency thereof, or any officer or employee thereof, as such officer or employee, is not a party,
upon the filing of the record, or as soon thereafter as the question is raised in the Supreme Court,
shall give immediate notice in writing to the Supreme Court of the existence of said question.
The clerk of the Court shall thereupon certify such fact to the United States Attorney for the
District of Rhode Island.

(b) Constitutionality of State Statute. A party who draws in question the constitutionality,
under the United States Constitution or the Rhode Island Constitution, of any Act of the General
Assembly of Rhode Island in any proceeding in the Supreme Court to which the State of Rhode
Island, or any agency thereof, or any officer or employee thereof, as such officer or employee, is
not a party, upon the filing of the record, or as soon thereafier as the question is raised in the
Supreme Court, shall give-immediate notice in writing to the Supreme Court of the existence of
said question. The clerk of the Court shall thereupon certify such fact to the Attorney General of

Rhode Island.
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Rule 33. Stenographic recording and Ftaking of testimony beforein the Supreme

Sapre”ie SBB}E, ii a Fmtﬁ éESH es to f=) (=]

o)

The
o oA 22N
Supreme Court does not record its proceedings. 1f a party desires to preserve a stenographic

record of the proceedings. including cases in which testimony is taken before the Court, the party
shall move in advance of the proceedings for permission to employ a certified court stenographer

at his or her own expense.
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Rule 34. Conferences with duty judgejustice. — (a) All conferences with the duty
judeejustice shall be arranged through the office of the Administrative Assistant to the Chief
Justice.

(b) Any motion to be addressed to the duty judge-justice shall, unless otherwise ordered
by the eCourt, or any justice thereof, first be filed with the clerk's-effice of the Supreme Court.
Every such motion shall comply with the provisions of Suprepre-CourtRule 28, and shall be
accompanied by the movant's certificate (1) stating that every practicable effort was made to
notify all interested parties of the motion and of movant's intention to seek conference with the
duty judgejustice thereon; and (2) stating when and how interested parties were notified, or if
they were not notified, why it was not practicable to give them such notice. Ordinarily, no
conference will be permitted on any motion hereunder unless the movant has first invoked this
eCourt's jurisdiction, such as through the filing of a notice of appeal or petition for extraordinary
writ. The term "motion" shall include any motion, petition, application, or other request for relief
which may be addressed to this eCourt.

(c) After a motion has been filed in accordance with the provisions of subsection (b), the
Administrative Assistant to the Chief Justice shall promptly transmit said motion to the duty
judgejustice and shall in due course advise the movant of the time the conference on such motion
has been scheduled and of the justice who will consider the motion. The movant shall then notify
all interested parties, by means as speedy as may be appropriate, of the scheduled conference.
Any party opposing the motion shall file a response thereto with the clerk's office prior to the

scheduled conference, if practicable, or, if not, as soon thereafter as is possible, or as otherwise
ordered by the duty judgejustice or the eCourt.

(d) The purpose of this order is to establish a formal procedure for arranging conferences
with the duty judgejustice, and the provisions hereof shall not be construed to alter or in any way
affect the provisions of any other order, statute or eeurtrule relating to the filing of motions.

222926_1.doc
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EXHIBIT B

L MEMORANDUM |

|
To: Rhode Island Supreme Court .

From: Supreme Court Bench/Bar Rules Subcommittee

Date: September 9, 2003

Re: Proposed Revisions 10 Rhode Island Supreme Court Rules of Appellate

Procedure

This memorandum summarizes the substantive changes that the Supreme Court
Bench/Bar Rules Subcommitiee has proposed to the Supreme Court Rules of Appellate
Procedure and the Notice of Appeal form.’

Rule 6. Certification of questions of Jaw. Rule 6(f) has been amended 10 provide that,
in cases in which the Supreme Court has been asked 1o address a certified question of law, the
proceedings chall be those provided in the Rules governing Rule 12A statements, briefs and
arguments as the Court may order. Rule 6(f) also has been amended 10 make clear that, in such
cases. the plaintff shall file the opening brief, the defendant files the responding brief, and the
plaintff may file a reply brief. Any party wishing to seek a modification of these briefing
requirements must move for such relief with the Court.

Rule 7. Trial court orders for protection of parties pending appeal or petitions for
review. Rule 7 has been amended 10 set forth the procedure for the trial court to appoint counsel
for criminal appeals in the Supreme Court. Specifically, Rule 7(b) has been added 1o provide
{hat the Superior, Family. or District Court may appoint counsel solely for purposes of perfecting
the appeal and ensuring that all necessary T€quests for exiension are filed. When the trial court
makes an appointment for purposes of the appeal, the appointment must come from the panel of
attorneys available for appointment In this category in the Supreme Court. After the
appointment 1S made, the appointment terminates once the appeal 1s docketed in the Supreme
Court. Thereafter, if appointed counsel wishes to provide appellate services t0 the defendant
after the appeal is docketed, counsel must request appointment by the Supreme Court. Hence,
the Supreme Court retains the ultimate authority to determine whether that counsel will continue

10 prosecute the appeal.

! The members of the Subcommitiee are as follows: The Honorable Robert Flanaers, Martha
Newcomb. Chief Staff Atiorney. Appellate Screening Unit, Professor Jessica Elliott of the Roger
Williams University School of Law, and Attorneys Thomas Bender, Thomas Dickinson, John
Gvorgy. Lauren Jones. Brian Newberry, Paula Rosin. David Wollin (chair) and Lauren Zurier.



Rules 10(c) and 11(f). The record on appeal; Transmission of the record -
Jurisdiction of the Supreme Court and trial court over appeals. Rules 10(c) and 11(f) were
amended 10 address a concern that, once an appeal or petition for review is docketed in the
Supreme Court when there are further proceedings contemplated below, all activity stops in the
wrial court until the appeal is resolved or the matter is remanded. This can occur, for instance,
when a petition for writ of certiorari is granted on an interlocutory ruling or the trial court grants
judgment on some but not all the claims (or 10 some parties but not others) pursuant to R.1. R.
Civ. P. 54(b). In these circumstances, the Committee believed the trial court proceedings should
not automatically cease until the appeal is resolved, but rather the trial court should decide in the

first instance whether a stay is warranted.

Rule 10(c) and Rule 11(f) address this situation. Rule 10(c) describes the record on the
appeal when further proceedings are expected in the trial court. Specifically, Rule 10(c) provides
that when further proceedings are pending in the Superior, Family, or District Court over aspects
of the case not involving the appeal or petition for review, certified copies of the original papers
and exhibits filed in the trial court as designated by the parties, along with the transcript and a
certified copy of the docket entries, shall constitute the record on appeal. Within twenty (20)
days afier filing the notice of appeal or petition for review, the appellant must arrange for the
clerk to certify copies of such parts of the original records and exhibits as he or she deems
necessary for inclusion in the record. Unless the entire record is 1o be included, or the parties
agree otherwise in writing filed with the court, the appellant must file and serve on the appellee a
description of the parts of the original papers and exhibits which the appellant intends to include
i the record and a statement of the orders or rulings that he or she intends 10 appeal. 1f the
appellee deems other parts of the original papers and exhibits 10 be necessary, he or she must

immediately arrange for the clerk 1o certify such parts or procure an order from the trial court

requiring the appellant 1o do so.

Rule 11(f) provides that from the time of the docketing of an appeal in the Supreme
Court. the Court has the exclusive jurisdiction 1o supervise the further course of the appeal and
enter such orders as may be appropriate. However, notwithstanding this provision, if further
proceedings are pending in the lower court over aspects of the case not involved in the appeal or
petition for review afier the case has been docketed, any party wishing 10 seek a stay of the lower
court proceedings must proceed in the first instance 10 the rial court. or thereafter by motion to
the Supreme Court, which shall determine if a stay is warranted pending the resolution of the
appeal. Thus. In these circumstances where further proceedings are contemplated in the trial
court, the presumption is that those Jower court proceedings will continue while the appeal is
pending, unless a party seeks a stay first in the trial court or thereafter by motion to this Court.

Rule 11(f) further provides that if the original papers and exhibits filed in the trial court
are required for appeal in addition 10 the certified copies, the Supreme Court may order that such
origina) papers and exhibits be transmitted to the Court.

Ruie 12A. Siatcment 0f tie case. Cingic Juttice COnIerenees: Bearing panels. Runi
12A(1) and (2) have been amended 10 require each party 10 file a Supreme Court Summary
Report Form provided by the clerk’s office with their Rule 12A Statement Or Counter-Statement,
unless all the parties file a joint Summary Report Form in accordance with Rule 12A(1). The
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Summary Report Form, which gives an overview of the case and issues on appeal, is expected 10
be approved by the Supreme Court Bench/Bar Rules Commitiee in the near future.

In accordance with the changes in Rules 10(c) and 11(f), Rule 12A(3) has been amended
10 specify that the Rule 12A conference is designed to determine not only the manner in which
the appeal, cross-appeal or petition for review are 10 proceed, but to consider whether
proceedings over aspects of the case not involved in the appeal, cross-appeal or petition for
review are contemplated or pending below while the matter is pending in the Supreme Court. In
addition, the Rule has been amended 1o provide that in civil matters, counsel for each party must
confer in advance of the conference with his or her client and obtain authority to settle the

matter, if possible.

Rule 12A(3) has been added to make clear that the Rule 12A statements and
counterstatements shall conform to the form set forth in Rule 18(b), which sets forth the form all
papers filed with the Court must 1ake. Rule 18(b) provides that all papers filed with the Court
shall be eight and one-half (82) by eleven (11) inches and double spaced, using Times New
Roman font or a font of similar Jegibility and at Jeast 12 as the font size; footnotes are to be
single spaced and also use Times New Roman font or a font of similar legibility and at least 12
as the font size. Any papers failing to comply with the foregoing requirements may be rejected.

Rule 13. Extraordinary writs. Rule 13(a) has been amended to make clear that, in
situations in which a notice of appeal and a petition for writ of certiorari are filed, the party filing
cate in the petition whether a notice of appeal has been filed with the Court

the petition must indi
fficient 1o address the appellate issues and that a writ must issue instead.

and why that is not su

Rule 13(c) was added to make clear that the petitioner may file a reply memorandum

within ten (10) days after service of the memorandum in opposition, and that no party may file
ut the prior approval or direction of the Court. It was the

memorandum would conform to the usual briefing rules
brief, in which the petitioner has the

any further memorandum or brief witho
consensus of the Commitiee that a reply
of having an opening brief, a responsive brief and a reply

Jast word.

Rule 13(d) has been added 10 make clear that the petitions for writ of certiorari and
opposition papers shall conform 1o the form set forth in Rule 18(b). :

Rule 16. Briefs. Rule 16 has been amended in several significant respects. The
Commitiee believed that the appellee should have the same amount of time to file his or her brief
as the appellant. Accordingly, Rule 16(b) has been amended to provide that the appellee has
forty (40) days, rather than twenty (20) days, afier the brief of the appellant has been filed to file

his or her brief.

additionally. the Commitiee helieved that the appellant should have more than five (5)
gavs 10 1u¢ areply orics, LG inue Kule 1600 fas Dol anienaed 10 eliow 1 appellant twent |
(20) days 10 file a reply. However, Rule 16 has been amended 10 specify that reply briefs shall
not exceed twenty-five (25) pages; previously, the reply brief could be fifty (50) pages long.
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Thereafier. no party may file any further or supplemental brief or post-argument memorandum

without the prior approval or direction of the Court.

There is an exception contained in Rule 16(e), which is patierned afier the Federal Rules
of Appellate Procedure. Rule 16(e) provides a mechanism for a party 1o cite 10 supplemental
authority after the party’s briefs have been filed or after oral argument has occurred, but before a
decision has been rendered. That Rule provides that if pertinent and significant authorities come
10 a party’s attention after the party’s briefs have been filed, or afier oral argument but before
decision, a party may promptly file a document entitled “Citation of Supplemental Authority,”
with a copy 1o be served on other parties, setting forth the citations. 1f an authority is not '
available in a national reporter, a copy must be included and served on all parties. The document
must state without argument the reasons for the supplemental citations, referring either to the
page of the brief or to a point argued orally. Any response must be filed within ten (10) days and

must be similarly limited. No reply is allowed.

Rule 16(d) has been added 10 set forth the briefing procedure in a case involving .a cross-
appeal or cross-granting of a writ of certiorari. In a small departure from the usual briefing
procedures set forth above, Rule 16(d) provides that. unless otherwise ordered, the party filing
the first notice of appeal or petition for writ of certiorari is the appellant or petitioner and shall
file the opening brief, the party filing the second notice or petition is the appellee or respondent
and shall file a responding brief which also addresses the issues raised in the cross-appeal or
cross-petition, the appellant or petitioner may file a reply brief, and the appellee or respondent
who has cross-appealed may file a brief in reply 1o the appellant’s or petitioner’s response 10 the
issues presented by the cross-appeal or cross-petition. If notices or cross-petitions are filed on the
same day. the plaintiff in the proceeding below is the appellant or petitioner. Thereafter, no
party may file any further or supplemental brief or post-argument memorandum withou{ the prior
approval or direction of the Court. Any party wishing 10 seek a modification of the foregoing
briefing requirements must move for such relief prior 10 the Rule 12A single justice conference.

Rule 16(f) governing the form of briefs has been simplified so as 1o refer to Rule 18(b),
which as noted above sets forth the form all papers filed with the Court, including briefs, must

1ake.

Rule 16(1), patierned afier the Federal Rules of Appellate Procedure, adds a new
provision entitled, “References 10 Parties,” which provides that in briefs and at oral argument,
se of the terms “appellant” and “appellee.” To make briefs clear,

] names or the designations used in the trial court or agéncy
” “the taxpayer,”

counse) should minimize u

counsel should use the parties’ aclua
proceeding. or such descriptive terms as “‘the employee,” the injured person,

“4he landlord,” “the tenant.”

Lastly, Rule 16 has been amended 1o delete the provision concerning motions 10 affirm,

which 1he Committee believed was unnecessary and rarelv. if ever. used in current practice.

Rule 17. Appendix 1o the briefs. Rule 17 has been amended 10 make appendices more

user-friendly for the Court. Rule 17(a) now has additional Janguage which provides that, in civil

cases. the appendix shall have a table of contents. pages separately numbered and appropriate
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demarcation such as tabs or colored paper separating discrete sections to assist the Court 10
Jocale portions of the record referenced in the briefs. When portions of a transcript are included
in the appendix, counsel must ensure that the cover sheet of the transcript volume and the index
of witness names are included. together with sufficient pages assembled in sequence 1o enable
the Court 1o read the cited passages in context. 1n criminal cases, the foregoing provisions
concerning separate pagination of the appendix is not mandatory, provided that the parties
employ alternative methods of organizing the appendix in a form which provides substantially
equivalent assistance 1o the Court in locating portions of the record referenced in the briefs.

Rule 18. Filing, form, service and notice. Asnoted above, Rule 18(b) sets forth the
form all papers filed with the Court, including briefs, must take. ' :

Rule 19. Appearances. Rule 19 has been amended to reflect the Court’s recent order
that attorneys who are 1ot appointed by the Supreme Court in the ordinary course following
docketing of an appeal. and prior 10 the performance of appellate services, shall not be appointed
as appellate counsel nunc pro runc and will not be compensated for any services performed in
advance of their appointment, in the absence of extraordinary circumstances.

Rules 20 and 18A. Computation and extension of time; Sanctions for failure to file
statements of the case, counter- statements and briefs in accordance with Rules 12A and 16.
Many members of the Commitiee were of the belief that there are 100 many motions for
extension routinely filed and granted, even in the face of objections, and that there should be a
J;mit 10 the number of extensions the clerk may grant before the Court’s permission is required.

Hence, Rule 20(b) 2oVverning extensions of time has been amended to provide that the
Supreme Court clerk’s office may, upon motion, grant only one 30-day extension. Thereafter,
{he clerk may, upon motion, grant an additional 30-day extension (o1 two (2) additional 30-day
extensions in criminal cases) unless an objection is filed within seven (7) days of the filing of the
motion 10 extend, in which case the motion must be resolved by the Court. No further extensions

can be granted unless by order of the Court for good cause shown. (This Rule does not apply to

petitions for reargument, which are governed by Rule 25).

Rule 20(c) has been added as an exception in criminal cases in which full briefing 1s
ordered. Specifically. when a party in a criminal case believes in good faith that more than three
(3) requests for extension of time will be required in a matter in which full briefing is ordered,
the parties. on motion after consultation, may establish a briefing schedule in advance, but

subject to approval by the Court.

If a party fails to file a Rule 12A statement or a Rule 16 brief on time, the sanctions of
Rule 18A are applicable. There are two major changes 1o this Rule. First, the Rule eliminates
the grace period — 10 days for Rule 12A Sratements/Counter-Statements and 30 days for briefs —
of the appeal could be entered. Second. the Rule has been
AMEPAEG 10 PIOVIGEG 1581 31 & paTiy faile e D0 A By TIORTER QOCUE L the Supreme Cour
by the deadline. the clerk must (rather than may) enter a conditional order of dismissal, subject 10

reinstatement if the document i filed within ten (10) days (rather than five (5) days) after the

entry of the order.

netore @ conditional order of dismissal



Rule 20(a) has also been amended 1o provide that in computing time under the Rules. if

the Jast day of the period is a Saturday, it shall not be included.

Rule 24. Arguments. The Commitiee was of the belief that, in cases on the show cause
calendar where oral argument is alJowed, the appellant or petiioner should be allowed a brief
period of two minutes for rebutial. The Commitiee concluded that rebuttal is necessary and
appropriate in many cases. and that the overall addition of time (ten minutes assuming five cases
on the show cause calendar) would not be a significant lengthening of oral argument. Thus, Rule
24(b) has been amended 10 allow the appellant or petitioner an additional two (2) minutes for

rebuttal in show cause cases where argument is allowed.

Rule 25. Reargument. Rule 25 has been amended to provide that petitions for

r causes heard and decided must be filed within ten (10) days (rather than five (5)
f the decision. The Committee believed that five (5) days was not sufficient
arly when a decision 1s rendered on a Thursday or Friday.

1d be due 1en (10) days (rather than five (5) days)

reargument fo
days) after filing ©
time 10 file a petition, particul
Likewise, the memorandum in opposition wou
after receipt of the petitioner’s papers.

Rule 28. Motions. Rule 28(c) has been added 10 allow the moving party to file a reply
memorandum in support of a motion. However, no party may file a supplemental memorandum

without prior approval or direction of the Court.

Further, Rule 28(d) has been added 1o provide that, if the Court grants a motion to
ving party shall not be granted an extension 1o file any briefs without

expedite an appeal, the mo
f Rule 20(b) concerning extensions of

the Court’s express permission. Further, the provisions o
time do not apply in this circumstance.

Rule 28 has also been amended 10 add a subdivision (e) which provides a mechanism for
filing papers under seal. This new provision provides that a party wishing to file any papers
under seal shall move for permission at the time the papers are filed, and separate papers will be
conditionally filed under seal pending order of the Court.

Rule 29. Taking out transeripts and exhibits. The Commitiee believed that Rule 29
governing the removal of transcripts should provide a mechanism, in limited circumstances and
subject to Court approval, for taking out of exhibits as well. As a result, Rule 29(c) was added to
provide that a party may take out exhibits only with leave of Court granted upon motion, which
sets forth precisely the exhibits the party wishes to remove, the reason for the withdrawal, and
the duration of the removal, as well as any measures that will be taken to safeguard the in'legrity
of the exhibits.
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Rule 2¢
remove a ranscript. Specifically. Rule 29(b) proviaes that 1n criminai cases, the clerk s office

may. upon motion, grant one three-month extension of the time that a party has to take out
transcripts. provided that the party make the transcripts available 10 the Court or opposing



counsel on an “ac.needed” basis. Thereafter, a party must. upon motion, seek permission from
the Court for an additional three-month extension.

Rule 33. Stenographic recording and taking of testimony in the Supreme Court.
Rule 33 has been amended 10 specify that the Supreme Court does not record its proceedings. If
a party desires 10 preserve a stenographic record of the proceedings. the party must move in
advance of the proceedings for permission to employ a certified court stenographer at his or her

own expense.

Notice of Appeal Form. The notice of appeal form has been edited, after consultation
with the clerks of the Superior Court and the Supreme Court, 10 reflect the proposed changes and
certain requirements in the existing rules, and to delete unnecessary information.
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