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OPINION
PER CURIAM. Inthe middle of presenting its case during a jury-waived rape trid, the
prosecution advised the trid justice and defense counsdl that it was prepared to reduce the first-degree
sexud assault charge againg the defendant, David Lessard, to a second-degree charge, dlow the
defendant to plead nolo contendere, and recommend a sentence with no incarceration. The tria justice
expressed surprise a this development and remarked that, based upon the testimony he had dready
heard, he believed the State had presented sufficient evidence to support the charge of sexud assault in
the first degree. He then inquired of the victim, who aso was the complaining witness in this case, about
her thoughts on the proposed plea arrangement.  She expressed concern that the defendant might “walk
away” from the charge, opining tha the defendant was “not an innocent man.” The trid judtice then
Stated:
“Wadl, | am disinclined to stop this trid now. | mean, if the State -- |
have no control if the State wants to dismiss the entire indictment and
abandon their prosecution, which an atorney generd should do if they

conclude that they have an innocent man on trid, if they were to
conclude that someone giving tesimony in a case such as this had
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fabricated something or was lying, then the State would have an
obligation of the highest degree to -- * * * [tlo abandon the
prosecution, but if that is not the case, then you got to take your
chances with the judge, or if there were ajury, with the jury.”

Following a recess, the state then asked the court to proceed with the tria to its concluson.
Before the state presented its next witness, defense counsal moved to pass the case, arguing that it was
improper for the court to address the complaining witness during the trid and that her comments could
have had an impact on the court’s judgment. The trid justice denied defendant’s motion to pass the
case and proceeded to find defendant guilty as charged of first-degree sexual assault.

After the court sentenced him to fifteen years -- Sx to serve and nine suspended with probation
-- defendant filed this gppedl. Following a prebriefing conference, a single justice of this Court ordered
the parties to show cause why the issues raised in this gppeal should not be summearily decided. After
consdering the parties’ ord and written arguments, we conclude that no cause has been shown and that
the apped can be resolved at thistime.

At trid, the victim tetified thet in October 1993 she lived with her fether and infant son on the
third floor of a three-family house in West Warwick. When she moved into the gpartment, defendant
lived across the street, sharing an gpartment with friends. At some point, however, defendant, who was
afriend of the victim’'s father, moved in with them after his friends threw him out of thelr apartment.

On the evening of October 8, 1993, the victim, her father, and defendant had been drinking
beer a the victim's resdence. Eventudly, the victim and her father fell adegp on an L-shaped living
room sofa, while the victim’'s son dept on the floor beside her.  The victim testified that the next thing

she remembered was waking up with defendant on top of her, as he was penetrating her vagina with his

penis. Upon redizing what was happening, she pushed defendant from her body, ran after him, and
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assaulted him with aflurry of punches. She then yelled to her father that defendant had raped her. Her
father awoke and proceeded to assault defendant while she caled the police.

The West Warwick Police Depatment arrested defendant in the early morning hours of
October 9, 1993. While defendant was at the police station, an officer overheard him cdling a friend
and saying “They got me for raping [the victim].” During the police questioning of defendant, he told
them that he did not have sexud intercourse with the victim but that he did touch her sexudly and that,
while he was doing o, the victim awoke.

Denial of the Motion to Pass

The defendant argues that the trid judtice erred in denying the motion to pass. He maintains that
the trid judice's quedtioning of the complaining witness prejudiced him, particularly because, he
uggests, the complaining witness's remarks influenced the trid judice in his decison to rgect the
proposed plea agreement. Nevertheless, defendant failed to object at the trid to the court’s questioning
of the complaining witness, and therefore defendant has waived this objection. Moreover, defendant
faled to show that the trid justice was biased or prgudiced against him. On the contrary, the trid
justice dated that there was “no prgudgment on my pat.” His comments concerning the state’'s
evidence were anadogous to the court's merdly suggesting that the state had presented sufficient
evidence on the record to withstand a motion for judgment of acquittal.

It is well established that a decison to pass a case and declare a midrid is a matter left to the

sound discretion of the trid justice. See State v. Figueroa, 673 A.2d 1084, 1091 (R.I. 1996). This
Court gives great deference to a trid justice's decision in declining to pass a case because “he or she
possesses a ‘front-row seat’ at the trid” and can best determine whether the defendant has been

prejudiced. 1d. (quoting State v. Tempest, 651 A.2d 1198, 1207 (R.l. 1995)). Therefore, a tria
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justice' s determination to deny amotion for a migtrid will not be disturbed unlessit is clearly wrong. 1d.
Given the defendant’s failure to object to the questioning and the lack of any evidence of bias or
prgudice on the part of the trid justice, we are unable to conclude that the trid justice abused his
discretion in denying defendant’ s motion to pass the case.
Recusal

The defendant next asserts that the trid justice erred in not recusing himsdlf after he inquired of
the complaining witness about her reaction to the state's plea-bargain proposad. He assarts that this
inquiry “created the gppearance of impropriety.” Here again, however, it does not appear from the
record that defendant ever asked the trid justice to recuse himself. Nevertheess, given the court’s
questioning of the complaining witness and its unwillingness to accept the proposed plea agreement,
defendant argues that the trid justice should have recused himsdf sua sponte.  But before we will
require atria justice to recuse himsdf or hersdf to avoid the gppearance of impropriety, facts must be
“dicited indicating that it is reasonable for members of the public or alitigant or counse to question the
trid judice simpartidity.” Statev. Clark, 423 A.2d 1151, 1158 (R.I. 1980). “[R]ecusd isnot in order
by a mere accusation that is totdly unsupported by substantid fact.” I1d. Here, defendant’s mere
assertions and accusations that the trid justice was partial or biased are unsupported by the record.
The trid justiceé's mere comments on the sufficiency of the sate's evidence and his inquiry of the
complaining witness concerning her opinion about the proposed plea bargain were not of themselves
grounds for recusd. Therefore, even assuming without deciding that defendant had preserved this issue
for review despite hisfallure to move for recusal before the Superior Court, the trid justice did not err in
refusing to recuse himsdf sua sponte from presiding a thistrid.

Allowing the Victim to Addressthe Court
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Findly, the defendant argues that the trid justice erred in dlowing the victim to address the court
during the trid. Invoking G.L. 1956 § 12-28-4.1(a),* he inggs tha a victim of crime may address the
trid court before it accepts a negotiated plea and imposes sentence only if the victim asks to do o, but
he contends the court has no authority to initiate such a communication from the victim. Here, though
the victim did not ask permisson to address the court, the court nonetheless solicited the victim's
opinion on the proposed plea. Although § 12-28-4.1 affords a victim of crime the right to address the
court before the acceptance of a plea agreement upon his or her request to do o, it does not bar the
court from inquiring of the victim in the absence of such arequest. Moreover, aticle I, section 23, of
the Rhode Idand Condtitution provides that “[b]efore sentencing, a victim shall have the right to address
the court regarding the impact which the perpetrator’s conduct has had upon the victim.” This
condtitutiond right is not conditioned upon the victim's first requesting the opportunity to address the
court for this purpose. Hence, we deny the defendant’s goped and affirm the judgment of the

conviction.

1 Genera Laws 1956 § 12-28-4.1(a) provides:

“Right to address court regarding plea negotiation. -- (a)
Prior to acceptance by the court of a plea negotiation and imposition of
sentence upon a defendant who has pleaded nolo contendere or guilty
to a crime, the victim of the crimind offense shdl, upon request, be
afforded the opportunity to address the court regarding the impact
which the defendant’s crimina conduct has had upon the victim. The
victim shdl be permitted to spesk prior to counsd for the state and the
defendant making their sentencing recommendations to the court and
prior to the defendant’'s exercise of his or her right to address the
court.”
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