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Association, d.b.a. Lincoln Greyhound Park et . :

Present: Weisberger, C.J., Lederberg, Bourcier, and Flanders, JJ.
OPINION

Weisberger, Chief Justice. This case comes before us on appeals and cross-gppedls from
al parties to this litigation, save for the plaintiff intervenor, the Attorney Generd, from a declaratory
judgment entered in the Superior Court dong with a denid of a request by the Governor for injunctive
relief. We reverse the declaratory judgment and affirm the denid of injunctive relief for reasons which
will be st forth below. The facts of the case as found by the trid justice and the context in which the
case began are as follows.

From 1744 until the adoption of a Conditution by the people of Rhode Idand in 1843, the
Generd Assembly authorized and supervised a number of lotteries for the purpose of funding a number
of public improvements. The lottery was supervised by the Generd Assembly, certain of whose
members were gppointed to serve as managers for some of the lotteries, but by the 1820s the Genera
Assembly began to delegate the supervison of lotteries to professona managers.  Following the
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rdification of the Rhode Idand Condtitution in 1843, new lotteries were prohibited and the use of this
method of funding public improvements ended. During the pre-conditutiond era, the Legidaure
regulated every facet and every detall of every lottery thet it created.
In 1973, the Condtitution of Rhode Idand was amended to lift the ban on state-run lotteries.
The Condtitution, as amended, st forth the following language in article 6, section 15:
“All lotteries shall be prohibited in the state except lotteries operated by
the state and except those previoudy permitted by the genera assembly

prior to the adoption of this section, and dl shdl be subject to the
prescription and regulation of the generd assembly.” (Emphasis added.)

In 1974, soon after the 1973 amendment was ratified, the General Assembly enacted a Satute
that was codified as G.L. 1956 § 42-61-1. This statute created a commission that was authorized to
manage the lottery. The tatute creeting the Lottery Commission contained the following language.

“[The commission] shdl condst of nine (9) members * * * three (3) of
whom shdl be members of the senate, not more than two (2) from the
same political party to be gppointed by the mgority leader; three (3) of
whom shdl be members of the house of representatives, not more than
two (2) from the same politica party to be appointed by the speaker of
the house; and three (3) of whom shall be representatives of the generd
public to be appointed by the governor.” Section 42-61-1(a).

The trid judtice in his factud findings set forth in detail the powers that were delegated by the
datute to the Lottery Commission:

“a Lotteries
1. Thetype of lotteriesto be conducted;
2. The price of tickets with respect to lotteries;

3. The number and Sze of prizes on winning tickets;

4. The manner of selecting winning tickets;
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5. The manner of payment of prizes to the holders of winning
tickets,

6. The frequency of the drawings or sdections of winning
tickets;

7. The number and types of locations a which tickets may be
sold;

8. The method to be used in sdlling tickets;
9. Thelicenang of agentsto sdl tickets,
10. The license fee to be charged to agents;

11. The manner in which the proceeds of the sde of tickets are
maintained, reported and/or otherwise accounted for;

12. The manner and amount of compensation to be paid to
sdes agents necessary to provide for the adequate availability of tickets
to prospective buyers and for the convenience of the genera public;

13. The gpportionment of the tota annud revenue accrued
from the sde of tickets and from al other sources for the payment of
prizes to the holders of winning tickets,

14. For payment of costs incurred in the operation and
adminigration of the Lottery, including the expense of the Commisson
and the cost resulting from any contract or contracts entered into for
promotiona advertisng, consulting, or operationa services,

15. Or for the purchase or lease of facilities, lottery equipment,
and materids, and for the repayment of monies appropriated to the
lottery fund;

16. The manner, standards and specification for a process of
competitive bidding for Commission purchase and contracts, and;

17. The sde of commercid advertiang space on the reverse
sde or in other available areas upon lottery tickets provided that al net
revenue derived from the sde of the advertisng space shal be
deposited immediatdy into the Sate’'s genera fund.
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“b. VLTs [video lottery terminals]

1. The licenang of technology providers capable of interfacing
with a eentrd communications sysems controlled by the Commission
(the awvard of a license to technology providers must satisfy the
requirements of the State Purchasing Laws);

2. Accounting procedures for determining net termind income
from lottery terminals and unclaimed prizes and credits;

3. Thetype of video lottery game to be conducted;

4. The price to play each game and the prizes or credits to be
awarded;

5. Financid reporting procedures for licensgd] video lottery
retailers and control procedures in the event that any of these retailers
should become insolvent;

6. Insurance and binding by (i) licensed video lottery retallers
and (ii) technology providers,

7. Thelicendng of licensed video lottery retailers,

8. Contracting with technology providers,

9. A provison requiring that al VLTS be linked under a centra
communications sysem to provide auditing program information as

approved by the Lottery, and;

10. Any other mater necessary for VLTs or for the
convenience of the public.!

“[The commission] * * * has exercised, and does exercise such power.

“The legidation cregting the lottery provides for the postion of
director. The director of lotteries under the applicable Saute is
gppointed by the Governor, subject, however, to confirmation by the
Commission, and further, the director of lotteries is removable only by

1 The findings of the trid judtice relating to specific delegation of power to the Lottery Commisson
condtituted an accurate summary of the powers and duties of the commisson as st forth in § 42-61-2
in respect to lotteries and in 8§ 42-61.2-3 in respect to video lottery terminals.

-4-



the Commisson. By datute, the director of lotteries is vested with
certain respongbilities and authority. A review of those dautes
specificaly § 42-61-4 and § 42-61.2-4 clearly confirm the testimony of
Director Aubin to the effect that he works for the nine members of the
Commission (see testimony of Director Aubin, page 58, line 3, et seg.
August 19, 1999).

“The lottery generated gross revenue in its most recent full fisca
year in the amount of $740,720,000 with net revenues of gpproximately
$639,000,000. Of the gross revenue $548,100,000 represented VLT
sales and $192,620,000 represented lottery sales. After deducting dl
expenses and the payouts to ‘ successful’ lottery and VLT players, and
taking into account earnings on investment of lottery funds (handled by
the Genera Treasurer) in the amount of $510,000, the revenue to the
state genera funds was approximately $135,000,000.

“The lottery isamgor business enterprise.”

It is undisputed that the statute that created the Lottery Commission and delegated to it the
foregoing specific powers was enacted by both Houses of the Generd Assembly and signed by the
Governor in office a that time. The Lottery Commisson operated continuoudy from 1974 until the
present under the management of directors appointed by the Governor and approved by the
commissoners. A previous director was John P. Hawkins, who dso served for a time as the first
chairman of the commisson. Mr. Hawkins was succeeded by Gerdd S. Aubin. Both Mr. Hawkins
and Mr. Aubin testified in the Superior Court concerning their duties and the nature of the commisson’s
operation. Another witness was Professor Patrick T. Conley, a noted historian who has written
extengvely on the condtitutiond and political higtory of the State of Rhode Idand from its Colonid
beginnings to modern times.  The trid justice basad his findings of fact upon this testimony, as well as
extensve documentary evidence presented by the parties.

The present litigation arose as aresult of a dioute between the Governor and the commission in

respect to the authorization of an increase in the number of video lottery terminas (VLTS) to be dlowed
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a Newport Grand Ja Ala and Lincoln Greyhound Park, which was owned by Burrillville Racing
Asociation, Inc. On April 26, 1999, the Lottery Commission voted five to four to authorize this
increase despite the oppogtion of the Governor, who appeared a a meeting of the commisson to
oppose the proposa to increase the number of VLTs. Those commissioners who voted in favor of the
expanson were members of the Legidature who had been gppointed either by the Spesker of the
House of Representatives or by the Mgority Leader of the Senate. Those voting againgt the additiona
VLTs were the three persons appointed by the Governor, who were joined by one member of the
Legidature.

Shortly after the vote was recorded, but before the additional authorized machines were
ingdled, the Governor brought this action for declaratory judgment and sought injunctive relief againgt
the implementation of the commisson’svote. In the course of the litigation, the owners and operators of
the Newport Grand Jai Ala and of Lincoln Greyhound Park were added as defendants in this action.
The Senate and the House of Representatives intervened as parties defendant. The Governor was
joined as a party plantiff--intervenor by the Attorney Generd. The parties agreed that pending a
hearing on the prdiminary injunction, the commisson would refran from implementing its vote to
increase the number of VLTs. A preiminary injunction was issued by a judtice of the Superior Court.
This priminary injunction was vacated following the issuance of an opinion by this Court in In re

Advisory Opinion to the Governor (Rhode Idand Ethics Commission--Separation of Powers), 732

A.2d 55 (R.I. 1999).
Theresfter, the Superior Court conducted evidentiary hearings during the month of August 1999

and received memoranda of law from each of the parties plaintiff and defendant in thislitigetion. During



the course of the litigation, the Lottery Commission implemented its April 26, 1999 vote, and the
Superior Court denied the Governor’ s further request for a preliminary injunction.

At the conclusion of the litigation, the trid justice found as afact and held as a matter of law that
plantiffs argument based upon separation of powers must fail. He based this holding upon our opinion

in Narragansett Indian Tribe of Rhode Idand v. State, 667 A.2d 280, 281 (R.I. 1995), wherein we

held that exclusive authority over lotteries is and aways has been vested in the Generd Assembly either
by Roya Charter or by Condtitution. We went on to hold, as recognized by the trid justice, that the
Executive Department had no clam to any congtitutional power with respect to lotteries and further that
the Governor lacked any implied powers with respect to lotteries. The tria justice went on to Sate:
“Accordingly, this Court is condrained to and does find that the plaintiffs traditiond separation of
powers argument must fail.”

The trid justice then proceeded to craft a somewhat ingenious doctrine that held in substance
that an adminigtrative agency composed of a mgority of legidators could not manage and regulate the
lottery without submitting each rule or regulaion for approva to both Houses of the Legidaure
(bicamerdigm) and presenting each such rule or regulaion to the Governor for his assent or veto
(presentment). The tria justice observed with complete accuracy: “There is no question * * * that in
connection with actions and votes a the Lottery Commission, none of the foregoing occurs” This

theory was derived by andogy from the United State Supreme Court’s opinion in Immigration and

Naturdization Service v. Chadha, 462 U.S. 919, 103 S. Ct. 2764, 77 L. Ed.2d 317 (1983). We shall

andyze this case in detall later in this opinion. We believe that it has no persuasive effect upon our

determination of the issues raised in this litigation.



He then determined that the Lottery Commission, in exercisng legidative power without the
condraints of bicameradism and presentment, unconditutiondly had delegated its power to this
commisson by virtue of the fact that it was composed of a mgority of members gppointed by the
House Speaker and the Senate Mgority Leader. Having found that this delegation of power to this
commission as so composed was uncondtitutiond, he entered declaratory judgment to that effect, but
denied the Governor's request for injunctive rdief and stayed his judgment until July 1, 2000, in the
expectation that this Court would have reviewed his decison before that time. We later extended the
gtay until further order of this Court.

We mugt respectfully disagree with the decison of the trid judtice insofar as he hed that the
delegation of power to this commisson was uncongitutiona. We do agree with the trid justice thét,

based on our holding in Narragansett Indian Tribe, the regulation of the lottery by the Generd Assembly

did not violate the principle of separation of powers under the Rhode Idand Conditution. The trid
justice was completely correct in finding as a fact and holding as a matter of law that the Condtitution
placed the regulation of state-run lotteries entirely in the hands of the Generd Assembly without giving
any role to the Governor. Such participation as was accorded to the Governor was given by reason of
legidative ddlegation of such power so that the Governor was authorized to gppoint three members of
the commisson and dso to nominate the director subject to the gpprovd of the members of the
commisson. Thisrolewas conferred by the Legidature and not by the Congtitution.
Delegation of Power to the Commission
This Court has held on numerous occasions that “limited portions of the legidative power, if

confined in expressy defined channels, may be vested by the general assembly in other bodies which it

authorized to act as its agents or auxiliaries in carrying out its condtitutiond duties” Milardo v. Coadtal
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Resources Management Council of Rhode Idand, 434 A.2d 266, 270 (R.l. 1981) (quoting Opinion to

the Governor, 88 R.I. 202, 205, 145 A.2d 87, 89 (1958)). In Milardo, we synthesized our case law
on the subject of delegation of authority by the Generd Assembly to adminidrative agencies in the
following terms.

“Although we have interpreted our State Condtitution to forbid
unconditiond delegation of legidative power, see City of Warwick v.
Warwick Regular Firemen’s Association, 106 R.1. 109, 113, 256 A.2d
206, 209 (1969), we have aso recognized the need for adminigrative
expertise in the discharge of certan legidative functions. Davis v.
Wood, R.I., 427 A.2d 332, 335-36 (1981); JM. Mills Inc. v.
Murphy, 116 R.l. 54, 61, 352 A.2d 661, 665 (1976); see State v.
Pdoquin, R.l., 427 A.2d 1327, 1330 (1981). Indeed, we have long
been mindful of the notion expressed by the North Carolina Supreme
Court that

‘the problems which a modern legidature must confront
ae of such complexity that srict adherence to ided
notions of the non-delegation doctrine would unduly
hamper the Generd Assembly in the exercise of its
conditutiondly vested powers’ Adams v. North
Cadlina Depatment of Naturd & Economic
Resources, 295 N.C. 683, 696-97, 249 S.E.2d 402,
410 (1978).

Cf. South Termina Corp. v. Environmental Protection Agency, 504
F.2d 646, 677 (1st Cir. 1974) (agency must have flexibility; Congress
cannot acquire sufficient information to manage detailed process of
enforcement).

“Thus, this court has acknowledged that ‘limited portions of the
legidative power, if confined in expresdy defined channds, may be
vested by the general assembly in other bodies which it authorized to
act as its agents or auxiliaries in carrying out its conditutiona duties”
Opinion to the Governor, 88 R.I. 202, 205, 145 A.2d 87, 89 (1958).

“In sum, the delegation of legidative functions is not a per se
unconditutiond action.  Indead, it is the conditions of the
delegation--the specificity of the functions delegated, the standards
accompanying the delegation, and the safeguards againgt adminidrative
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abuse--that we examine in determining the conditutiondity of a
delegation of power. See Davisv. Wood, R.I., 427 A.2d 332, 335-36
(1981); De Petrillo v. Coffey, 118 RI. 519, 524, 376 A.2d 317, 319
(1977); IM. Mills, Inc. v. Murphy, 116 R.I. 54, 61, 352 A.2d 661,
665 (1976); Jennings v. Exeter-West Greenwich Regiond School
Didrict Committee, 116 R.I. 90, 98, 352 A.2d 634, 638-39 (1976);
City of Warwick v. Warwick Regular Firemen’'s Association, 106 R.I.
109, 118, 256 A.2d 206, 211 (1969). See generdly A.L.A. Schechter
Poultry Corp. v. United States, 295 U.S. 495, 551, 55 S.Ct. 837, 852,
79 L. Ed. 1570, 1591 (1935) (Cardozo, J., concurring) (delegation
permissble when ‘candized within banks that keep it from
overflowing’); Panama Refining Co. v. Ryan 293 U.S. 388, 421, 55
S.Ct. 241, 249, 79 L.Ed. 446, 459 (1935) (despite need for wide
range of adminidrative flexibility, conditutiond system requires
limitation).

“In Davis v. Wood and J.M. Mills, Inc. v. Murphy, both supra,
we uphed deegations that provided genera directions to the
adminidrative agencies. By enuncdiating sufficiently intelligible sandards,
the Legidature had adequately guided the actions of the adminidtrative
agencies” Milardo, 434 A.2d at 270-71.

Applying the foregoing principles to the delegation by the Generd Assembly to the Lottery
Commission of power to control and manage the state-run lottery in dl its manifold aspects, we are
congtrained to conclude that this delegation provided specific and detailed guiddines within which the
Lottery Commission should perform its functions. Certainly in the words of Justice Cardozo, the
authority of the Lottery Commission has been “candized within banks that keep it from overflowing.” It
would be hard to concelve of a delegation of authority to an administrative agency that was more

gpecific in its terms and conditions than those provided by the Generd Assembly in respect to the

Lottery Commission.

Moreover, the nature and scope of the duties of the Lottery Commission are such as to demand
that the Legidature be permitted to delegate authority to operate such a massve enterprise. To suggest

that such an adminigrative agency could carry out its functions if it were required to submit each rule,
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regulation, and vote back to the Genera Assembly for gpprova by each House and assent by the
Governor would be to foredoom the agency to impotence and futility. No administrative agency could
exist under such congtraints.

We recognize that the trid justice placed this disability upon the commisson only because its
membership conssted of a mgority of legidators gppointed by the Speaker of the House and Mgority
Leader of the Senate. Consequently, having reected the separation of powers argument presented by
the Governor and the Attorney Generd, the trid judtice in effect took the podtion that no workable
commission congsting of a mgority of legidators could be ddegated an essentidly legidative power for
the purpose of managing an enterprise that the Conditution specifically entrusted to the Generd
Assembly, as opposed to the Executive Department.  If we were to confirm this holding, we would in
effect render the ability of the Legidature to ddegate its power to a commisson nugatory unless the
Legdature gppointed members of the committee in accordance with the dictates of the Judiciary. We
believe that such judicid intervention would frudrate the expressed will of the framers of the
condtitutiona amendment of 1973 as ratified by the people of this Sate.

Without indulging in a reprise of our andyss of the separation of powers doctrine, which the
trid justice has properly held to be ingpplicable to this case, we shdl observe only that the power to
regulate lotteries specificaly has been bestowed by the Congtitution upon the General Assembly. It is
not our function to supervise the Generd Assembly in its exercise of this power. It isnot our function to
direct the Generd Assembly in respect to the wisdom of its method of appointment of members of a
commission to which it has delegated the specific management of this enterprise. Neither the Governor
nor this Court has been given the power to supervise the Generd Assembly’s implementation of its

authority to regulate lotteries in this state. Certainly it is not the function of this Court to pass upon the
-11-



wisdom of the operation of the Lottery Commission nor to subgtitute its judgment in respect to the
adminigration of this enterprise.

We stated in our recent advisory opinion, In re Advisory Opinion to the Governor (Rhode

Idand Ethics Commission--Separation of Powers), 732 A.2d 55, 72-73 (R.I. 1999), that it would be

necessary for us to determine whether legidators might be gppointed to serve on boards and
commissions on a case-by-case bass. It was for this reason that we declined to answer questions two
and three propounded to us by the Governor.

Applying such an andysisto the case a bar, we must determine from the text of the Congtitution
that thisis a legidative, not an executive, power to implement. The Governor and the Attorney Generd
seem to concede thisin their briefs. Consequently, we perceive no basis for holding that the Legidature
may not provide by Satute for the creation of a commisson conssting of a mgority of members
gppointed from both Houses of the Generd Assembly with or without including representation from
gubernatorid appointees. We conclude that there is no inhibition againgt the delegation of a portion of
the Generd Assembly’s power to such a commission, subject to appropriate guidelines set forth in the
enabling legidation.

Our dissenting colleague has written a lengthy and interesting essay on political science. This
essay views the dructure of the Rhode Idand government through the lens of a framer of the
Condtitution of the United States or as perceived by a member of the convention of 1787 that produced
this splendid document. We might find the essay to be persuasive if we were members of a convention
assembled to revise the Congtitution of the State of Rhode Idand. However, this Court is not the
equivaent of a condtitutiona convention. We are not privileged to second-guess those delegates to a

condtitutiona convention who drafted the provision relating to the supervison of lotteries in the State of
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Rhode Idand and who reposed the power of supervison and regulation of lotteries in the Generd
Assembly. We are not privileged to second-guess the delegates to the condtitutiona convention that
produced the revised Congtitution of 1986. We must accept their work product as it was ratified by the
people of this Sate.

It is not helpful to follow selective quotations from the landmark case of G. & D. Taylor & Co.

v. Place, 4 R.l. 324 (1856). However, if our colleague wishes to rely upon the great words of Chief
Jugtice Samud  Ames, he should not depend wholly on what the Chief Justice had to say about the
limitations of the Congtitution of 1843 upon exercise of the judicid power by the Legidature. It would
be much more pertinent if he would consder the observations of Chief Justice Ames concerning the
executive power as he determined it to be affected by the then recently adopted Constitution of 1843.

Although Chief Justice Ames quoted the Federalist Papers and Alexander Hamilton in rlion to the

judicid power, he made the following statement in relation to the executive power: “the executive power

had been nomind, merely, under the charter; and the congtitution extends it very little. No jedousy of it,

or of its assumption by the enterprising and al absorbing legidative department of the government, did,

or could, exist.” 4 R.Il. at 349-51. (Emphasis added.)

The great bulk of the opinion was dedicated to Chief Justice Ames's establishment of the
proposition that the new (1843) Congtitution had vested the judicid power in the Supreme Court and
such inferior courts as might be from time to time established by the Legidaure. Our dissenting
colleague will find very littlein Taylor v. Place to support his argument relating to the tripartite separation
of powers.

We know that our dissenting colleague regards the Rhode Idand Condtitution, however

erroneoudy, as amirror image of the Federa Congtitution. Obvioudy, for reasons that we expounded
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in detal quite recently in In re Advisory Opinion to the Governor (Rhode Idand Ethics

Commission--Separation of Powers), 732 A.2d 55 (R.I. 1999), we strongly disagree.

Nevertheless, following his mirror image theory, our colleague cites liberdly from the mgority

opinionin Immigration and Naturdization Service v. Chadha, 462 U.S. 919, 103 S. Ct. 2764, 77 L.

Ed.2d 317 (1983). We acknowledge the holding in Chadha, but srongly believe that it has little
persuasive effect upon the ingtant controversy. Rather than quoting excerpts from the mgority opinion,
it might be helpful to congder the issue raised by the factsin Chadha.

Chadha was an East Indian who was a native of Kenya and held a British passport. He was
lawfully admitted to the United States on a nonimmigrant sudent visa. The visa expired on June 30,
1972. On October 11, 1973, the didtrict director of the Immigration and Naturdization Service (INS)
ordered Chadha to show cause why he should not be deported for having remained in the United States
longer than his visa permitted. When he gppeared before an immigration judge, he admitted that he had
overdayed his visa, and he was given an opportunity to file an gpplication for suspension of deportation
pursuant to § 244(a)(1) of the Immigration and Nationdity Act (Act), formerly codified as8 U.S.C. §
1254(a)(1).

This Act provided in pertinent part that the Attorney Generd might in his discretion suspend
deportation of an dien who had been lawfully admitted and who had been in the United States for a
continuous period of not less than seven years and was able to show that he was of good mord
character and whose deportation would, in the opinion of the Attorney Generd, result in extreme
hardship to the dien.

After hearing, an immigration judge on June 25, 1974, ordered that Chadha s deportation be

suspended.  The immigration judge found that he had met the requirements of 8§ 244(a)(1). He,
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therefore, suspended the deportation proceedings and, in accordance with 8 244(c)(1) of the Act,
formerly codified as 8 U.S.C. § 1254(c)(1), he forwarded a complete and detailed statement of the
facts and pertinent provisons of law to both Houses of Congress. Under § 244(c)(2) of the Act,
formerly codified as 8 U.S.C. § 1254(c)(2), either House had the right to veto the Attorney Genera’s
determination that the dien not be deported. If within the time limited by the statute neither the Senate
nor the House of Representatives should pass a veto resolution, the Attorney Generd would then cancel
deportation proceedings. After gpproximately one and one-hdf years (but within the time limited by the
satute) the House of Representatives, pursuant to a resolution recommended for passage by the House
Judiciary Committee and after review of 340 cases congdered by the committee, determined that
Chadha and five others did not meet the statutory requirements. The House then passed without debate
or recorded vote, aresolution vetoing the Attorney Generd’s suspension of deportation.

After seeking an adminigrative review without success, Chadhafiled a petition for review of the
deportation order in the United States Court of Appedls for the Ninth Circuit. The Court of Appeds
held that the House of Representatives was without condtitutional authority to order Chadha's
deportation and, therefore, directed the Attorney General to cease and desist from taking any steps to
deport this dien based upon the House resolution. INS sought review in the Supreme Court by apped
and petition for certiorari from the judgment of the Court of Appeds. Interesingy enough, INS agreed
with the decison of the Ninth Circuit even though it sought review by the Supreme Court.

On this st of facts, amgority of the Court, in a decison written by Chief Justice Burger, hed
that a single House of the Congress could not enact a resolution vetoing an act by the Attorney Generd

based upon power delegated to him by the Congress. The mgjority held that this was a legidative act
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that would be vaid only if passed by both Houses of the Congress (bicamerdism) and presented to the
president for his gpprova (or if vetoed by the necessary supermgjority to override the veto).

It should be carefully noted that this action by the House of Representatives wasin the form of a
resolution enacted by the full House. It was not an action taken by an adminigrative agency to which
power had been delegated. It should aso be noted that by this opinion the Supreme Court invaidated
nearly 200 other statutory provisonsin which Congress had reserved alegidative veto.

Justice Powel| concurred in the judgment. He took the position that Congress had not violated
the principle of bicameralism and presentment, but by acting upon the case of an individud, effectively
had usurped the judicid power. Therefore, he did not adopt the reasoning of the mgority. See
Chadha, 462 U.S. at 959-67, 103 S. Ct. at 2788-92, 77 L. Ed.2d at 350-55 (Powell, J., concurring in
the judgment).

Jugtice White in dissent defended the legidative veto but more sgnificantly pointed out the
enormous importance of the numerous administrative agencies that carry out and implement the myriad
of powers delegated to them by statute. See id. at 967-1003, 103 S. Ct. at 2792-2811, 77 L. Ed.2d
a 355-77 (White, J, dissenting). He observed that the Court’s holding in Chadha ignored the
accepted doctrine that legidative authority is routinely delegated to the executive branch, to independent
regulatory agencies, and to private individuds and groups. He quoted Justice Jackson for the
propogition that “[t]he rise of adminidrative bodies probably has been the most sgnificant lega trend of
the last [19th] century.” 1d. at 983, 103 S. Ct. at 2801, 77 L. Ed.2d at 365-66 (White, J., dissenting)

(quoting Federd Trade Commission v. Ruberoid Co., 343 U.S. 470, 487, 72 S. Ct. 800, 810, 96 L.

Ed. 1081, 1094 (1952) (Jackson, J., dissenting)). He pointed out the obvious fact that legidative

power can be exercised by independent agencies and executive departments without the passage of
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new legidation. Such rulemaking power, when properly exercised, creates a body of law that has dl
the same force and effect as duly adopted legidation without the necessity of an enactment by Congress
and approvd by the President.

In the case a bar, the Generd Assembly enacted a statute by concurrence of both Houses and
goprova of the Governor that created the Lottery Commission. Our dissenting colleague undoubtedly
will raise the cry that this agency is not independent because it has a mgority of members who are
legidators. For that same reason dthough it contains some individuas gppointed by the Governor, it is
not an executive agency. The short answer to this argument is that nothing in the Rhode Idand
Condtitution prohibits the gppointment of legidators or their designees to an adminidrative agency to
which the Legidature has delegated a portion of its power to administer and regulate lotteries in this
gate. We must dso be reminded that the Rhode Idand Legidature (unlike the Federal Congress) need
not look to the state Conditution as a source of authority by virtue of its historicd plenary power
(preserved in both the 1843 and 1986 Condtitutions). It may exercise any power unless prohibited in

this Condtitution. See Kass v. Retirement Board of the Employees Retirement System of Rhode

Idand, 567 A.2d 358, 361 (R.. 1989). The Rhode Idand Congtitution does not prohibit the
gppointment of legidators to adminigrative boards and commissons. These boards and commissions,
once gppointed pursuant to vaid legidative enactments in which the principles of bicamerdism and
presentment have been fulfilled, then may exercise dl the powers that adminidrative agencies have
traditiondly exercised in both the federd and Sate systems of government.

It must be emphasized that the trid justice and the parties concede that the Congtitution of this
date specificdly has placed the regulaion and supervision of lotteries in the Genera Assembly and not

in the executive. All parties agree that there is no separation of powers issue in this case and the clam
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of violation of the principle of separation of powers must fal. Consequently, there is no inhibition
agang the delegation of the Generd Assembly’s condtitutiond power to an adminidrative agency. This
issue was not even conddered by the mgority of the Court in Chadha. Justice White was the only
member of the Court who consdered the effect of the decison upon adminigrative agencies. He
pointed out unequivocaly that the Congress had the power by appropriate legidation to delegate
portions of its authority to adminigrative agencies. The Lottery Commisson is an adminisirative agency
created by legidation passed by both Houses of the Generd Assembly and signed by Governor Philip
Nod. Our dissenting colleague expresses some criticism of Governor Nod for having signed such
legidation. We do not believe that Governor Nod could be characterized by anyone, including our
colleague, as a “dhrinking violet.” To suggest that an adminidrative agency could not exercise its
functions without in each case having from the Gened Assembly specific gpprova through
bicamerdism and presentment would be to doom al adminigirative agencies to impotence. We are not
persuaded by Chadha or by text writers that our Congtitution mandates such a draconian resullt.

Just as we stated in the advisory opinion to the Governor on separation of powers, we are not
interpreting the Condtitution of the United States. We are interpreting a pecific provison of the Rhode
Idand Condtitution that squarely placed the power to regulate the state lottery in the hands of the
Generd Assambly. The gppointment of certain members of the Generd Assembly to a commisson or
adminigrative agency created by the Generd Assembly in full compliance with the principle of
bicamerdism and presentment to manage and oversee the complex operation of the Sate lottery violates

no mandate of our Congtitution.

Conclusion
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For the reasons stated, the defendants apped is sustained and the Superior Court declaratory
judgment is hereby reversed. The portion of the judgment that denied injunctive relief to the plaintiffsis
affirmed. The papers in the case are remanded to the Superior Court with directions to enter judgment
in favor of the defendants.

Justice Goldberg did not participate.

Flanders, Justice, dissenting. | respectfully dissent. My colleagues in the mgority contend
that “[i]t is not our function to supervise the Generd Assembly in its exercise of this power [to regulate
lotteries]” because “[n]either the Governor nor this Court has been given the power to supervise the
Geneard Assembly’s implementation of its authority to regulate lotteries in this date” But we are the

State Condtitution’s whistleblowers. “[O]ur proper office,” as Chief Justice Ames put it in the semind

cae of G. & D. Taylor & Co. v. Place, 4 RI. 324, 341 (1856), is “ressting and restraining
unconditutiona assumptions of power,” id., -- especidly those assumed by the Generd Assembly
“because it so much needs congtitutional control.” 1d. at 355. Indeed,

“itisonly because it 0 much needs congtitutional control, that the doubt
arises whether the condtitution does control it. Strong asit is, however,
it is, dike with the other departments of the government, powerless
before the condtitution, and the will of the people which that instrument
expresses. The conditution was set up by the people to bound the
enterprise of its ambition; to limit the sphere of its activity; to rescue,
through the aid of the judicid department, the powers of that and the
[executive] department of the government from the eddying current of
its ‘impetuous vortex.”  This [Clourt construes the same form of
language in the condtitution, when gpplied to the judicid department, to
give exclugve judicid power, as when applied, in the same insrumernt,
to the legidaive depatment, to give exclusve legidaive power; and
sees, in the natura enterprise and force of this latter department, nothing
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but a necessty for the control, with the adminigtration of which, the
[Clourt is, by the conditution, entrusted.” 1d. (First and second
emphasesin origind.)

Thus, if the Genera Assembly, the Governor, or anyone ese has violated our condtitution in a case
properly before us, “[i]t is emphaticaly the province and duty of the judicid department to say what the

lawis” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177, 2 L.Ed. 60, 73 (1803) (Marshall, C.J.), ad

thereby “to control the tendency to excess of action in every other department.” Taylor, 4 R.1. at 347.
And s0, instead of wringing our hands and professing how powerless we are to oversee the Generd
Assembly’s implementation of its lottery-regulation powers, we should “sart with the premise that
legidatures are the creatures of the condtitution. They owe their existence to it and derive their powers

from it. It isther commisson. Therefore dl thar acts must be conformable to it or dse they will be

vod.” City of Providence v. Moulton, 52 R.I. 236, 241, 160 A. 75, 77 (1932). (Emphasis added.)

For this very reason, our own congtitution expresdy provides that “[tlhis Condtitution shdl be the

supreme law of the gate, and any law inconsgent therewith shdl be void.” R.I. Congt. art. 6, sec. 1.

(Emphasis added.) Obvioudy, this congtitutiona injunction applies to laws passed by the Legidature, as
well as to the actions of any agency, commission, or other government entity. Cf. Metropolitan

Washington Airports Authority v. Citizens for the Abatement of Airport Noise, Inc., 501 U.S. 252,

269, 111 S.Ct. 2298, 2308, 115 L.Ed.2d 236, 254-55 (1991) (holding that a board of federal
legidators gppointed by locd government authorities necessarily exercised sufficient governmenta
power as an agent of Congress to violate the federal separation-of-powers doctrine). Accordingly,
even though the condtitution has specificaly bestowed the power to regulate lotteries upon the Generd
Assembly, it is our function, as this state's highest court, to determine whether it has implemented that

power in a manner that is congstent with our condtitution. If it has not, then the Generd Assembly’'s
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attempt to regulate lotteries in this case “shdl be void,” R.I. Const. art. 6, sec. 1, and we not only have
the power but the duty to exercise the “necessity for the control” over “the naturd enterprise and force
of this [legidative] depatment * * * with the adminigration of which, the court is, by the congtitution,
entrusted.” Taylor, 4 R.I. at 355.

Under atripartite system of distributed government powers like the one we have here in Rhode
Idand, it is hornbook condtitutiond law that the Legidature “may not delegate power to parts of itself
whether or not an exercise of that delegated power is deemed a‘legidative act.”” Laurence H. Tribe, 1

American Conditutiona Law, 8§ 2-5 at 145 (3d ed. 2000) (hereinafter Condtitutiond Law). Moreover,

“a quad-parlimentary form of government in which [the Legidature] delegates any power to itself or its
pats -- even legidative power -- is incondgent with the most fundamenta architecture of the
Condtitution.” 1d. at 140. Thus, the Generd Assembly cannot delegate its article 6, section 15, power
to regulate and proscribe? lotteries to the Senate or to the House of Representatives done, to some
legidative committee thereof, or to an agency like the Lottery Commisson that is controlled by
legidators or thelr surrogates. Such a ddegation is impermissble under our condtitution because it

dlows a part of the whole to accomplish what the condtitution alows only the whole Legidature to do.

2 The Generad Laws verson of the State Condtitution indicates that lotteries are subject to the
“prescription” and regulation of the General Assembly, but the text of the actud conditutiond
amendment that the voters gpproved in 1973 provided for the “proscription” and regulation of lotteries
by the Generd Assembly. Compare R.I. Cong. art. 6, sec. 15, provided in GL. 1956 with
Condtitutional Convention of Rhode Idand 1973, Find Approva (located at C#00521 of Condtitutiona
Convention Records, 1973 -- R.l. State Archives Office). But the precise wording of the lottery
amendment isimmeaterid to the outcome in thiscase. Under ether version, the Generd Assembly isfree
to proscribe or prescribe state-run lotteries as long as it follows the congtitution’s restrictions on how it
must do o, including passage of lottery laws pursuant to the bicameraism, presentment, and public
journd prerequisites to vaid legidative action and/or assgning a portion of its respongbility to regulate
lotteries to nonlegiddive entities and officids but not to some subpart of itsdlf or to an entity controlled
by legidators.
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Indeed, what is even worsg, it dlows a smal subgroup of the Generd Assembly to regulate lotteries
without stifying our State Conditution's “sgngle, findy wrought and exhaustively considered”
safeguards of bicameraism, presentment, and keeping a public journd of dl legidative proceedings --
that is, without complying with the very congtitutiond hurdles that the Generd Assembly must clear

before it can pass laws, votes, or resolutions pertaining to lotteries. See Immigration and Naturdization

Searvice v. Chadha, 462 U.S. 919, 951-52, 103 S.Ct. 2764, 2784, 77 L.Ed.2d 317, 344-45 (1983)

(halding that any action taken by a subpart of the Legidature thet is legidative in “character,” must be
taken in accord with the “single, finey wrought and exhaudtively considered, procedure],]” set forth in
the explicit and unambiguous bicameralism and presentment provisons in Article | of the Federd
Condtitution that are aso present in our State Congtitution).®

Thee conditutiona redrictions on the Gened Assambly’'s ability to deegate its
|ottery-regulation powers to an adminidrative agency or commission comprised of a mgority of Stting
legidators are not “the dictates of the judiciary,” as the mgority would have it, but rather, they are the

dictates of the people of Rhode Idand as they have embodied them in our State Condtitution.* Thus,

8 See R.I. Condt. art. 6, sec. 2 (“[t]he concurrence of the two houses shall be necessary to the
enactment of laws’) (emphasis added); and art. 9, sec. 14 (“[€]very hill, resolution, or vote * * * which
shall have passed both houses of the generd assembly shdl be presented to the governor [for his or her
approval or veto]”).
4 Because our State Condtitution contains bicamerdism and presentment redtrictions similar to
those that were firgt included in the Federal Condtitution,

“it is hepful to recdl the context that gave rise to the incluson of

bicamerdism and presentment in the [Federad] Condtitution.  Adopted

in an erawhen many had lost confidence in the capacity of (unchecked)

legidatures to safeguard liberty and respect law, the conditutiona

checks of bicameralism and presentment, codified in Article I, Section

7, comprised a key dement of the Conditution’s scheme to preserve

individua liberty. Thoe requirements serve evident and

well-understood purposes, which require only brief mention here. First,

by dividing the legidative power between two chambers, bicameraliam
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our affirmance of the Superior Court’s judgment in this case would not render nugatory the Generd
Assembly’s ability to delegate its lottery-regulation powers to a typicd governmenta commisson or
agency comprised of amgority of nonlegidators. Rather, the Generd Assembly would be barred only
from self-delegating its power to legidator-dominated entities like the present Lottery Commisson
because they are not ‘other bodies’ to whom legidative powers can be delegated, see Milardo v.

Coastd Resources Management Council of Rhode Idand, 434 A.2d 266, 270 (R.l. 1981) (emphasis

added), but subparts and congtituent eements of the Genera Assembly itself.

Furthermore, however broad the Generd Assembly’ s legidative powers may be with respect to
the regulation of lotteries, it has no power under our State Condtitution to execute the laws. Because
the power to execute the laws has been digtributed to the executive department of our State government,
the condtitution thereby prohibits the Legidature from exerciang this power. “The conditutiond
digtribution of the powers of [Rhode Idand's state] government is at once a grant of specific power to

each department and a prohibition to the other two with reference to that same power.” Creditors

and presentment make it more difficult for factions to usurp legidative
authority, ensuring adiffuson of governmental power and preserving the
liberty and security of the governed. In this regard, the divison of
legidative power into digtinct parts effectively operates ‘to bdance
interest againg interest, ambition againgt ambition, the combinations and
gpirit of dominion of one body againg the like combinations and spirit of
another.” Second, the requirements of [bicameralism and presentment]
promote caution and deliberation; by mandating that each piece of
legidation cler an intricate process involving didinct conditutiona
actors, bicameraliam and presentment reduce the incidence of hasty and
ill-congdered legidaion. Third, by rdying on multiple, potentidly
antegonigic condiitutiond decisonmakers, the legidative process
prescribed by [bicamerdism and presentment] often produces conflict
and friction, enhancing the prospects for a full and open discussion of
matters of public import.” John F. Manning, Textudian As A
Nondelegation Doctrine, 97 Colum. L. Rev. 673, 708-09 (1997)
(footnotes and citations omitted).
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Service Corp. v. Cummings, 57 R.I. 291, 300, 190 A. 2, 8 (1937). By vesting a controlling subpart of

the Legidature -- namdy, the sx legidator members of the nineemember Lottery Commission -- with
the power to execute the same votes, resolutions, and regulations that they pass with respect to lotteries,
the Genera Assambly has violated this fundamentad tructura limitation embedded in our State
Condtitution because “[a] primary separation-of-powers concern * * * isthat power both to enact and

to execute laws not be lodged in the same hands” Condtitutiona Law, 8 2-5 at 140 n.25.

And the mere fact that the present Governor gppeared before the Lottery Commission to urge it
not to increase the number of video-lottery terminds (VL Ts)® and that a previous Governor may have
endorsed the idea of a Lottery Commission -- or was once foolish, pliant, or weak enough not to veto
the Generd Assambly’s atempt to create such a legidator-dominated agency? -- cannot possibly be
invoked to ward off any later condtitutiona objection to such an arrangement.  Otherwise, once the
Generd Assembly succeeds in enacting a law that will dlow it in the future to make an end run around

the presentment, public journd, and bicamerdism requirements of the condtitution -- even if it does o

5 In doing s0, the Governor did not seek to acquire nor did he acquire rights before an
adminigrative agency tha would preclude a collatera attack on the condtitutionaity of the Lottery
Commisson’'s enabling legidation. Cf. Wélington Hotel Associatesv. Miner, 543 A.2d 656, 659 (R.I.
1988) (also citing Easton’'s Point Association v. Coastal Resources Management Council, 522 A.2d
199 (R.l. 1987), in denying alitigant’s right to chalenge the agency’ s enabling legidation because it had
acquired rights in a proceeding before the agency). On the contrary, the Governor merely lobbied the
commission in his capacity as the date's chief executive officer to avoid taking the very acts that he
believed were uncondiitutiond. Thus, in doing so he has not waived any right to chdlenge ether the
commission’s actions or its enabling legidation because both actions were perfectly consstent with one
another.

6 Although the mgority may be correct in dtating that former Governor Noel “could [not] be
characterized by anyone * * * asa‘shrinking violet,”” nevertheess this former chief executive officer of
our gtate soon rued the day when he failed to veto the legidation creating the Lottery Commission. See
M. Charles Bakst, “Nod Moves to Take Direct Control of Lottery,” The Providence Journd, July 25,
1974, a Al (quoting Governor Nod as having “declared he made a ‘migake in sSgning the law
edablishing the lottery commisson”).
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by overriding the veto of the Governor -- it is then home free condtitutiondly to legidate away forever
after through whatever legidator-dominated entity or subgroup it has empowered for this purpose

without satifying the otherwise gpplicable requirements of the congtitution for enacting such legidation.

But, as the United States Supreme Court held in Chadha and Metropolitan, this game cannot be played
consgent with a conditution containing bicameraism and presentment limitations on the atempted
exercise of legidative powers by any subgroup of the Legidature.

Here, the Generd Assembly has empowered the Lottery Commission not only to enact laws
and pass votes and resolutions reating to lotteries without satisfying the bicamerdism (article 6,
section 2), public journd (article 6, section 8), and presentment requirements (article 9, section 14) of
our State Condtitution, but also to execute these same laws, votes, and resolutions” In Chadha, the
United States Supreme Court explained that the Federal Congtitution’s presentment (Article 1, section
7, clause 2) and bicameralism requirements (Article |, sections 1 and 7) condtitute crucia structura
redraints on the “hydraulic pressure inherent within [the Legidature] to exceed the outer limits of its
power.” Chadha, 462 U.S. at 951, 103 S.Ct. at 2784, 77 L.Ed.2d at 345. Thus, it reasoned, if the
separation of powers provided for in the Federal Conditution was to function as more than “‘an
abdtract generdization,’” id. at 946, 103 S.Ct. at 2781, 77 L.Ed.2d at 341, the courts must enforce the
bicamerdism and presentment requirements not only when the Legidature purports to act legidaivey
but whenever it takes action that must be deemed “legidative” 1d. at 952, 103 S.Ct. at 2784, 77

L.Ed.2d at 345. The Court deemed the one-house legidative veto of Chadha's satus as a permanent

7 The commission exercises legidative power insofar as it passes votes, resolutions, and rules that
regulate and/or proscribe lotteries. 1t exercises executive power insofar asit carries out and administers
such legidative acts.  Thus, the commisson’'s vote expanding the number of video lottery terminds
(VLTs) in Newport and Lincoln and its implementation thereof partakes of both powers.
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resdent aien to be a legidative act because it “had the purpose and effect of dtering the legd rights,
duties, and relations of persons * * * outsde the Legidative Branch.” 1d. And because both houses of
Congress failed to gpprove the legidative veto in Chadha and failed to present the veto to the President
for his gpprova or regjection, it followed inexorably that it was uncongtitutiond. 1d. at 959, 103 S.Ct. at
2788, 77 L.Ed.2d a 350. Indeed, the lack of any presentment requirement done would itsdf have

been enough to doom the action in question. See United States Senate v. Federal Trade Commission,

463 U.S. 1216, 103 S.Ct. 3556, 77 L.Ed.2d 1413 (1983) (ETC). In FTC, the Court summarily
affirmed the lower court’s judgment invaidating a two-house legidative-veto provision, a device tha
obvioudy stisfied the bicameralism requirement but not the presentment obligation that gpplies to dl
legidative actions not expresdy exempted therefrom by the Federd Conditution. 1d. at 1216, 103
S.Ct. at 3557, 77 L.Ed.2d at 1413.

In this case, the commission’s vote to increase the number of VLTsin Lincoln and in Newport
auffers from the same fatd defects as invaidated the one-house veto in Chadha. Instead of a one-house
legidative veto, the votes of judt five legidators in this case “had the purpose and effect of dtering the
legd rights, duties, and relations of persons* * * outside the Legidative Branch.” Chadha, 462 U.S. at
952, 103 S.Ct. at 2784, 77 L.Ed.2d at 345. Sgnificantly, the Chadha Court held that the House of
Representatives veto of the decision to suspend Chadha' s deportation had to be deemed legidative
because, without its exercise, Chadha would have remained in America, and any change in his legd
datus as a resdent dien could have been wrought only by legidation requiring his deportation.  1d. at
953-54, 103 S.Ct. at 2785, 77 L.Ed.2d a 346. Here, too, but for the votes of the five legidators who

authorized the VLT incresse, any change in thar legd datus could have been wrought only by

legidation. See a0 Bowsher v. Synar, 478 U.S. 714, 106 S.Ct. 3181, 92 L.Ed.2d 583 (1986),
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(invalidating a provison in the federd Balanced Budget and Emergency Deficit Control Act of 1985, 2
U.S.C. 88 901 to 922, popularly known as the “Gramm-Rudman-Hollings Act,” that delegated power
to the Comptroller Generd to forecast the budget deficit and to order the budget cuts necessary to bring
federal spending within the act's ceiling, 478 U.S. a 734, 106 S.Ct. at 3192, 92 L.Ed.2d at 601, and
holding that this delegation was an invdid atempt to vest a legidative officid with power that was
“executive’ in nature).

| am of the opinion that legidatve atempts to sdf-ddegate governmenta powers to
legidator-dominated entities like the one in this case are particularly corrosive to our condtitution’s stedl
gructura undergirding: the digribution and vesting of the state government’s powers in separate
departments that are in turn restricted condtitutiondly in how they can exercise their powers. This is
especialy so because such delegations partake of a certain “sedth” factor that serves to obscure the
true encroaching effect of these provisons on the date government’s other branches. As James
Madison once observed, the Legidature “can with greater facility, mask under complicated and indirect

measures, the encroachments which it makes on the co-ordinate departments.” See Metropolitan

Washington Airports Authority, 501 U.S. at 277, 111 S.Ct. at 2312, 115 L.Ed.2d at 259 (quoting The

Federdigt No. 48, at 334 (James Madison) (Jacob Cooke ed., 1961)).2 For this reason, “[t]here is

8 In enacting a conditution that was intended to “bound the enterprise of [the Generd
Ass=mbly’ g ambition” and “limit the sphere of its activity,” Taylor, 4 R.I. a 355, the framers of Rhode
Idand’s Congtitution, like the framers of the Federd Congtitution, intended to rescue both the executive
and judicia departments “from the eddying current of [the Legidature' s| impetuous vortex.” 1d.

“In monarchica regimes the chief danger arose from the excesses of the

crown, but in a republic that digtinction necessarily fdl to the legidature.

Not only did it enjoy the political advantages that flowed from direct

popular eection, it could dso explait its formd rule-making authority to

crcumscribe the discretion of the other branches, override particular

decisons to which it objected, or use its power of the purse to make

the other departments bend to its will. Nor was this concern merely
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more to fear when [the Legidature] -- which is the source of al stautorily delegated authority --

delegates not to the other branches, but to itsdf.” Condtitutiond Law, § 2-6 at 146.

Thisis precisgly why the conventiond del egation-of-power cases upon which the mgority relies
ared| inapposite to this Stuation. None of those cases involved an attempted delegation of the Generd
Assembly’s legidative powers to a legidator-dominated entity endowed with rulemaking authority,
thereby enabling it to evade the dtrict bicamerdism, public journd, and presentment limitations that apply
whenever the Generd Assembly itsdf purports to act on such matters. Thus, if the Generd Assembly
had deegated its lottery-regulation powers to some other body like a conventiond administrative
agency -- indead of a commisson whose membership is dominated and controlled by a mgority of
gtting legidators -- the agency would not need to comply with the bicamerdism and presentment
requirements that gpply to legidative actions because it would not be an entity controlled by the

Legidature or its members?®

speculative.  Experience demondtrated that ‘[t]he legidative department
is everywhere extending the sphere of activity, and drawing al power
into its impetwous vortex.’”” Jack N. Rakove, Origind Meanings
Politics and Ideas in the Making of the Condtitution 53 (1996) (quoting
The Federdist Nos. 37 and 48 (James Madison), and citing Merrill
Jensen, et d. eds., The Documentary Higtory of the Ratification of the
Condiitution, XV, 346, XVI, 4 (Madison, Wis., 1976)).
o As one commentator has noted,

“[dlelegation to agencies or courts -- unlike sdf-delegation to
[legidative] committees or sponsors -- leaves intact an important
structura check on [the Legidature' s| power. When [the Legidature]
ddegates lawvmaking authority to an agency or court, it cedes some of
its own control over statutory meaning to a digtinct branch that, by
condtitutiona design, isindependent of [the Legidature]. This feature of
the condtitutiona structure imposes substantial agency costs whenever
[the Legidature] delegates a question to a court or an agency, rather
than clearly resolving the matter itself. For that reason, it comports with
the plan of the Congtitution to deny [the Legidature] direct control over
the interpretation of its own laws (at leest when [the Legidature] does
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Accordingly, the United States Supreme Court, like our Court, long has upheld delegations of
limited portions of the legidative power to executive or indegpendent adminigtrative agencies, provided
the delegation is confined by some legidative standard(s) that can serve as a safeguard againgt executive
or adminidrative abuse of that delegation. But until today, neither the United States Supreme Court nor
our Court ever has upheld an attempted delegation of legidative and executive power to an entity
controlled by a mgority of dtting legidators'® Indeed, in every instance when the United States
Supreme Court has confronted such a legidative attempt to circumvent the Federad Conditution's
separation-of-powers, bicameraism, and presentment requirements, it has declared such legidation to
be unconditutiond because “[the Legidature’'s authority to delegate portions of its power to
adminigtrative agencies provides no support for the argument thet [the Legidaure] can conditutiondly
control adminidration of the laws by way of a [legidative] veto,” Chadha, 462 U.S. at 954 n.16, 103
S.Ct. at 2785 n.16, 77 L.Ed.2d a 346 n.16, or by some other such attempted delegation of power to a
subpart of the Legidature such as individud gtting legidators, whether they nomindly st as a board,
commission, or agency, or under some other dias chosen by the Legidature to characterize its

legidator-dominated creation. See Metropalitan Washington Airports Authority, 501 U.S. at 277, 111

S.Ct. at 2312, 115 L.Ed.2d at 259.

Thus, after deciding the Chadha, FTC, and Bowsher cases, the United States Supreme Court in

Metropoalitan struck down legidation transferring control of two arports near Washington, D.C. from

S0 through means short of bicameralism and presentment).” Manning,

97 Colum. L. Rev. at 711.
10 Apparently, in addition to the Lottery Commission, the only other state government entity whose
membership currently consists of amgority of Stting legidators, is Rhode Idand’ s Unclassfied Pay Plan
Board. G.L. 1956 § 36-4-16 (providing for a seven-member board that includes two State senators
and two state representatives).
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the federd government to local authorities. The legidation conditioned the transfer of control on the
locd authorities creation of a “Board of Review” composed of nine dtting legidators. As part of its

enabling legidation, Congress invested this board with a broad veto power over decisons made by the

new loca arport agency. Metropolitan Washington Airports Authority, 501 U.S. at 277, 111 S.Ct. at
2312, 115 L.Ed. 2d at 259. The Metropolitan Court noted that the Federd Condtitution impaoses two
basc redraints on the Legidature: (1) “[i]t may not ‘invest itsdf or its Members with either executive
power or judicia power,’” id. at 274, 111 S.Ct. at 2311, 115 L.Ed.2d at 257 (quoting J.W. Hampton,

Jr., & Co. v. United States, 276 U.S. 394, 406, 48 S.Ct. 348, 351, 72 L.Ed. 624, 629 (1928)); and

(2) “when it exercises its legidative power, it mug follow the ‘single, findy wrought and exhaustively
consdered, procedure’ specified in Article | [presentment and bicamerdism],” id. (quoting Chadha,
462 U.S. at 951, 103 S.Ct. at 2784, 77 L.Ed.2d a 344), and “may not delegate the power to legidate

to its own agents or to its own Members.” 501 U.S. at 275, 111 S.Ct. at 2311, 115 L.Ed.2d at 258.

See also Bowsher, 478 U.S. at 755, 106 S.Ct. at 3202, 92 L.Ed.2d at 614. (Stevens, J., concurring).
As aresult, the Metropolitan Court did not need to decide just what sort of power the congressional
board of review would be exercisng when it acted, because it was uncongtitutiona either way: “[i]f the
power is executive, the Congtitution does not permit an agent of [the Legidature] to exerciseit. If the
power is legidative, [the Legislaurel must exercise it in conformity with the bicameraism and
presentment requirements of [the Condtitution].” 501 U.S. a 276, 106 S.Ct. at 2312, 115 L.Ed.2d at
259. Indeed, “[any other concluson would permit [the Legidature] to evade the ‘carefully crafted
congraints of the Condtitution * * * smply by delegating primary responshbility for execution of [policy
to nonlegidative actorg], subject to the veto power of Members of [the Legidature, supposedly] acting

‘inther individua capecities’” |d. at 269-70, 111 S.Ct. at 2308, 115 L.Ed.2d at 255.
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Here, asin Metropalitan, we have “an entity crested at the initiative of [the Legidature], the
powers of which [the Legidature] has ddineated, the purpose of which is to protect an acknowledged
[state] interest, and [the controlling] membership in which is redtricted to [legidative] officids” 1d. at
269, 111 S.Ct. at 2308, 115 L.Ed.2d at 254. Thus, for the same reasons that the United States
Supreme Court has repeatedly invdidated such egregious legidative atempts to bypass the
bicameralism and presentment requirements of the Federd Congtitution and to invest legislative officids
with executive or legidative power, we should strike down this law as violating our State Congtitution,
containing in al aspects subgtantialy the same provisons that caused the United States Supreme Court

in the Metropolitan, Chadha, Bowsher, and the FTC cases to do likewise. Indeed, far from crafting

what the mgority cdls “a somewhat ingenious doctrineg,” the trid justice gpplied settled principles of
conditutiond law to the Legidature' s atempt to evade the State Condtitution’s redtrictions upon the
exercise of its powers when he declared the Lottery Commisson’s VLT vote to be uncongtitutional.
The only “somewhat ingenious doctring’ a work here is the separation of powers and checks and
balances provided for in our State Condtitution. Moreover, the mgority’s suggestion that “[a]ll parties
agree that there is no separation of powersissue in this case and [therefore] the claim of violation of the
principle of separation of powers must fail” is belied by the fact that both the Governor and the Attorney
Generd have filed legd briefsin this case that fairly bristle with myriad separation-of-powers arguments
concerning why the Generd Assembly’s cregtion of a Lottery Commisson dominated by dStting
legidators violates the separation-of-powers provisons in our State Congtitution.

Notwithstanding these indistinguishable federd precedents applying the andlogous condtitutiona
provisons that concern us here and the trid justice’s correct gpplication of them to this case, a mgority

of this Court is goparently unwilling to rein in the Generd Assembly when it transgresses the
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condtitutiond limits that prevent it from executing the laws that it enacts and from delegating its powers
to some legidative “mini-me’ like the Lottery Commisson.!* By their advisory opinion last term and by
their decison in this case, my colleagues virtudly have handed over to the Generd Assembly on a
plater the chief executive' s conditutiond rights and respongibilities, thereby letting the Legidature have
its way to execute the very same laws that it passes. It has even been suggested by the House of
Representatives in one of its briefs to this Court that, “under our congtitution, the judicid and legidative
departments are independent coequal branches of government” subject to the federal doctrine of
separation of powers, but not so with respect to the “diminutive’ executive branch. But just as a
teacher should not St by and idly watch while a big schoolyard bully beets up the smdlest kid in the
class, s0 too this Court should not twiddle its thumbs while the Legidature oversteps the condtitutiona
limits of its powers and tramples upon the “diminutive’ executive depatment. And lest any
dispassionate observer be tempted to conclude otherwise, we are not parties to some faustian bargain
with the Generd Assembly whereby, in return for the Legidaure' s largesse in dlowing the Judiciary to
function as an independent, coequa branch of government, the Court is obliged to wash its hands of any
congtitutiona respongihility to check the Legidature' s periodic propengty to overstep the condtitutiona
limits on its powers and to exercise the executive power that our congtitution has distributed away from
that department and vested ingtead in the executive branch of government. On this defining legd
subject, ajudicid policy and practice of legidative gppeasement will not bring congtitutiona peacein our
time. And however “diminutive’ the executive branch may gppear when it has been shunted aside into
the looming shadows cast by the legidative department, the State Condtitution ill vests it and not the

Generd Assembly with dl the state government’ s executive power.  Thus, in my opinion, the Court has

1 Audin Powers: The Spy Who Shagged Me (New Line Cinema 1999).
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not only taken a wrong turn in deciding this case the way it has, but dso, by faling to heed our state
charter’s fundamenta directiond signposts that specify how the Legidature must execute its powers, it
both has logt its condtitutional way and condoned a particularly ingdious form of legidative lawlessness
that will haunt our state for yearsto come.

All too often, as here, parliamentary supremacists and other extreme proponents of plenary
powers for the Legidature have resorted to the Generd Assembly’s precongtitutional history as areason
for us to sand asde and let the Legidaure have its way, notwithstanding that the framers of our
condtitution have induded in its text both explicit and implicit limitations upon the exercise of legiddive
power that are contrary to that history. Asin Taylor, 4 R.l. a 360-64, this Court has heard and
spourned this sSren song before when declaring legiddtive acts uncongtitutiona, and we should do so
again today. Indeed, “the unarticulated assumption” of such historica pleas for legidative or, for that
meatter, executive “power to deal with a crigs or an emergency according to the necessities of the case”’

is that “necessity knows no law.” Y oungstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 646, 72

S.Ct. 863, 875-76, 96 L.Ed. 1153, 1205 (1952) (Jackson, J., concurring). Yet even history and
necessity must bow to the law when the condtitution’s fundamenta Structurd principles are a dtake
because “the Framers ranked other vaues higher than efficiency.” Chadha, 462 U.S. at 959, 103 S.Ct.
at 2788, 77 L.Ed.2d a 349. Perhgps the most malevolent danger of such appeds to history or
expediency is that they eadily lead to the incrementd tyranny of hegping, one upon the other, what may
seem a the time and in isolation to be raively smdl condtitutiond transgressons. But as Bertrand
Russdl once warned, this way of thinking “is like a warm bath that heats up o imperceptibly that you

don’'t know when to scream.”*? We should make clear that the judicid decison to “scream” -- to

12 Conditutiona Law, 8§ 2-6 at 151 (3d ed. 2000) (quoting Leon Kass, “Implications of Prenatd
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invoke our State Condtitution whenever the Legidature, the Executive, the Judiciary, or any other
governmenta entity or officid atempts to circumvent the restrictions and limitations set forth therein on

their powers -- will be made with particular regard to preserving the integrity of our congtitution’s most

fundamenta architecturd principles. See Condiitutiond Law, 8 2-6 at 152.

In my judgment, for a delegation of legidative power to an entity controlled by a mgority of
legidators to possess any chance of passing congitutiond muder, it would have to, a a minimum,
include the same limitations and redtrictions that bind the Legidature s power when it purports to act
pursuant to the Congtitution. Otherwise, the Legidature will possess every incentive to make an end run
aound the potentidly cumbersome and sometimes problematicd conditutional obstacles of
bicamerdism, public-journd entries, and presentment whenever it wishes to enact laws that might not
otherwise clear these legd hurdles or that might prove too controversid or time-consuming to subject to
the normd -- and condtitutionally mandated -- legidative process. But heresfter, who and/or what is
going to stop the Generd Assembly from smply forming some type of a commisson composed, for
example, solely of the Spesker of the House and the Mgority Leader of the Senate and empowering it
(and, thus, these individud legidators) to enact whatever laws they deem expedient -- say on education,
the environment, or taxaion? In the future, moreover, why should the Generd Assembly or any
controlling subgroup thereof subject its will to the risk of a gubernatorial veto or to passage by both
houses of the Legidature? And why should legidators have to submit controversd legidation to the
inevitable public vetting that occurs when proposed bills are exposed to the usud legidative process?

Indeed, why not dlow the Generd Assembly smply to create a so-cdled “Legidative Leadership

Diagnosis for the Human Right to Life” in Biomedical Ethics and the Law 327 (James M. Humber &
Robert F. Almeder eds., 1976)).
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Commission” (LLC), appoint the legidative leadership as its sole members, and let them decide by
themsdalves what laws to enact via adminigrative votes, resolutions, or rulemaking? In other words, why
fool around with the rest of the Legidature, the Governor, or the Supreme Court -- let done with
bicameraism and presentment limitations established by the citizens of Rhode Idand -- whenan LLC, a
Lottery Commission, or some other such legidative proxy or facamile will suffice to finesse this whole
congtitutiond kit and caboodle?

Surely, one of the most unwelcome yet momentous tasks for the highest court in any jurisdiction
is to require itself and the other branches of government to toe the conditutiona line whenever they
purport to exercise their powers. Otherwise, an enormous risk exists that one or more of them smply
will ignore these regtrictions and proceed -- methodicdly at times, hgphazardly a others, but dways
inexorably and implacably -- to aggrandize their powers at the expense of those vested by the people of
this state in the other branches of state government. Such a process, | fear, is now apace in Rhode
Idand. Yet this Court seadfastly maintains that from a congtitutional perspective it sees no evil, spesks
no evil, and hears no evil in such legidative power plays. Rather, the mgority blithey stamps its
imprimatur on such acts, professng that we are powerless to do anything about how the Generd
Assembly exercises its lottery regulation powers or whether it encroaches on executive powers in doing
0. But by not enforcing the State Condtitution’s bicamerdism and presentment requirements in this
case the Court risks reducing these provisons to little more than “bare ruined choirs where late the
sweet birds sang.”*®* Furthermore,

“[iln a cae 0 cdear from doubt as this is, we should be equdly

unworthy of the post of duty in which we are placed by the condtitution,
if we swerved from the duty which that post devolves upon us, ether

13 William Shakespeare, Sonnet LXXIII.
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from want of a just atention to, or ajust sense of, the rights of litigants
before us, oppressed by an unlawful exercise of power by the
assembly, or from afdse ddicacy growing out of the conflict of power
involved in the case between the legidaive depatment of the
government [and another such department].” Taylor, 4 R.I. at 364.
| dso believe that today’ s decison serves to undermine an even more fundamental cornerstone
of our State Congtitution, one that the Federal Congtitution in Article IV, section 4, guarantees to each
date in the union: namely, a republican form of government. Indeed, with respect to the regulation of
lotteries, it would seem that Rhode Idand no longer has a republican form of government. Instead of a
popularly eected legidature enacting lottery-related laws passed by both houses, recording those votes
in a public journd of its proceedings, and then presenting the legidation to the Governor for his or her
goprovad or veto, a commission controlled by a smal subset of legidators gppointed by the Legidature' s
leadership is running a mega-gambling operation that is raking in hundreds of millions of dollars without
popular government gpprova of its regulations and in defiance of the condtitution’s bicamerdism, public
journd, and presentment requirements. Even dyed-in-the-wool parliamentary supremacists should
blanch a a scheme that so blatantly bypasses our State Congtitution’s requirements for vaid legidative
action. Instead of wiping our brow and proclaiming how powerless we are to intervene in such matters,
we, like the United States Supreme Court, should “not hesitate]] to strike down provisons of law that

ether accrete to a single Branch powers more gppropriately diffused among separate Branches or that

undermine the authority and independence of one or another coordinate Branch.” Midtretta v. United

States, 488 U.S. 361, 382, 109 S.Ct. 647, 660, 102 L.Ed.2d 714, 737 (1989).
Yet we are told that, because this Court is “not interpreting the Congtitution of the United
States, * * * [but] a specific provison of the Rhode Idand Condtitution which squarely placed the

power to regulate the sate lottery in the hands of the Generd Assembly,” it “violates no mandate of our
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conditution” to adlow the Generd Assembly to delegate its power to regulate lotteries to a commission
dominated by legidators. And never mind that the Generd Assembly has endowed this commission
with the power both to enact laws pertaining to lotteries without satisfying the conditution’'s
bicameralism, public journd, and presentment requirements and to execute those same laws, in
derogation of our condtitution’s separate vesting of the executive power. But the condtitution of our
date is no different from the United States Congtitution with respect to the key provisons that control
the outcome in this case. Does our State Condtitution provide for a tripartite divison of the powers of
government like the Federa Condtitution? It does. Does it include bicamerdism and presentment
limitations on the valid exercise of legidative powers as does the Federd Conditution? Most certainly.
And does it, like its federa counterpart, vest the executive power in a separate branch of government,
endow the chief executive officer with that executive power, enjoin the chief executive officer to take
care that the laws are faithfully executed, and thereby prohibit the other two branches from exercisng

such executive powers? Yes, indeed. SeeIn Re Dorr, 3 R.I. 299, 301 (1854) (affirming that “power

exclusvely conferred upon the one department is, by necessary implication, denied to the other”). Thus,
in al materid respects pertinent to answering the legd questions that this case raises, the United States
and Rhode Idand Condtitutions are formaly and functionaly the same!4 As aresult, the United States
Supreme Court precedents cited herein are especiadly relevant and persuasive concerning how we ought

to resolve the controversy before us, especiadly because we have repeatedly professed our reliance

14 Contrary to the mgjority’ s assertion, | do not regard the State Congtitution “as a mirror image of
the Federd Condtitution.” Reather, our State Condtitution is like the Federd Condtitution in severd
respects and unlike it in others. But for the purpose of deciding this case, the likenesses -- in particular,
the bicameralism, the presentment, and the separation-of-powers limitations on the exercise of legidative
powers -- are controlling.  Thus, the mgority’s attribution of a “mirror image theory” to this dissent
reflects only a straw-man argument held up to its looking glass.
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upon one or more of these precedents when deciding other separationof- powers cases. See, eq., City

of Pawtucket v. Sundlun, 662 A.2d 40, 58 (R.I. 1995) (citing Chadha with respect to this Court's

proper andysis of a separation-of-powers chalenge); State v. Jacques, 554 A.2d 193, 196 (R.I. 1989)

(relying upon federd jurisprudence to define what congtitutes a separation-of -powers violation); Holmes
v. Farmer, 475 A.2d 976, 982-85 (R.l. 1984) (relying upon The Federdist No. 47, at 343 (James
Madison) (Dawson ed., 1864), and United States Supreme Court precedents on separation of powers
to determine the scope of legidétive privilege).

Moreover, the mere fact that the State Congtitution specifically vests the Generd Assembly with
the power to “regulate’ and to “proscribe’ lotteries does not mean that the Generd Assembly is
therefore entitled to ignore dl the other condiitutiond redtrictions that limit its ability to exercise its
legidative powers. Firg, its article 6, section 15 power to regulate lotteries is contained in the part of
the condtitution that addresses “the legidative power.” Thus, it contains no authorization whatsoever for
the Genera Assembly to execute any laws that it may pass pertaining to the regulaion and/or to the
proscription of lotteries. And contrary to the mgority’ s assertion, the State Congtitution vests no power
in the Generd Assembly concerning “the supervision of lotteries in the State of Rhode Idand,” nor have
al the parties and the trid justice conceded that the State Congtitution has specificaly placed the
“supervison of lotteries in the General Assembly and not in the executive”” The power to regulate is not

the power to supervise.®> Nor does it empower the Generd Assembly to act judicialy with respect to

15 The word “regulate’ is defined as “[t]o fix, establish, or control; to adjust by rule, method, or
established mode; to direct by rule or redtriction; to subject to governing principles or laws” Black’s
Law Dictionary 1286 (6th ed. 1990). Thus, the lottery amendment gives the Generd Assembly only the
power to enact governing laws and rules pertaining to lotteries, but not to execute these laws or to
supervise ther adminigtration. See aso North American Co. v. Securities & Exchange Commission,
327 U.S. 686, 704, 66 S.Ct. 785, 796, 90 L.Ed. 945, 958 (1946) (defining “regulate” in the context of
the Commerce Clause of the Federd Congitution as the power “to prescribe the rule by which
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interpreting the laws it enacts to regulate lotteries. Surdly, it would be ludicrous to suggest that merdly
because the Federa Condtitution grants Congress the power “[t]jo regulate commerce’ in Article |,
section 8, it thereby endowed Congress with the ability to execute the commercid laws it passes or to
circumvent the bicamerdism and presentment requirements of the Federd Congtitution by investing a
subgroup of legidators with the power to pass commercid rules and regulations and then administer
these same laws.  Second, nothing in our condtitution’s language vesting the Generd Assembly with the
legidative power to regulate and to proscribe lotteries entitles the Genera Assembly to avoid the
Separate article 6, section 2, requirement that it obtain ‘{tjhe concurrence of the two houses’ before
“the enactment of laws’ pertaining to lottery regulation. And under R.I. Const. art. 9, sec. 14, “[e]very
bill, resolution, or vote * * * which shal have passed both houses of the generd assembly shdl be
presented to the governor” for hisor her approva or veto.

If the framers of the 1973 |ottery amendment to our State Congtitution had intended so radicd a
proposition that the other condtitutiond prerequidites to the valid exercise of legidative powers would
not gpply to the Genera Assembly’s regulation and proscription of lotteries, they would have said so in
a condtitution that long ago removed the Legidature' s precongtitutional executive and judicia powers
and bestowed them, respectively, upon the other two departments of state government. But they did
not so provide. And because the text of our congtitution gives no indication that these bicamerdism and
presentment provisions have been superseded, modified, or suspended in the case of lotteries, we
should reed article 6, section 15, of our State Condtitution as requiring the Legidature to comply with
the norma and usud requirements for passng legidaion whenever it atempts to regulae lotteries.

Indeed, the existence of condtitutiona exceptions to the bicameralism and presentment requirements --

commerce is to be governed”), but not to execute or supervise how these laws are administered.
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for example, the advice and consent provisons of R.I. Congt. art. 10, sec. 4, for the confirmation of the
Governor's nominees to dtate court judgeships -- proves that when the framers wished to create
exceptions to the generdly gpplicable rules that they lad down for valid legidative actions, they knew
how to do so. With respect to lottery regulations, however, they carved out no such exception.

The mgority so summons the case of Narragansett Indian Tribe of Rhode Idand v. State, 667

A.2d 280 (R.I. 1995) to its Sde, but it proves no boon companion in this context. That case held only
that the Governor had no authority to bind the state to a lottery compact with the Narragansett Indians
absent an express delegation of power to do so from the Generd Assembly. 1d. a 282. But it sad
nothing whatsoever about the conditutiondity of the Genera Assembly’s cregtion of a Lottery
Commisson stacked with gtting legidators. In fact, the Court’s opinion falled even to mention the

Lottery Commission, much less did it pass upon its legdity. And unlike the Narragansett Indian case,

the issue here is not whether the congtitution has vested the Generd Assembly with the power to
regulate lotteries. 1t clearly has. Rather, the question is whether the General Assembly has exercised its
power to regulate lotteries consstent with the condtitution’s restrictions upon how the Legidature is to

exercise this power. On this point, the Narragansett Indian case offers no aid or comfort to the mgority

because it fails to address this question.

Somehow and in some way as yet to be explained, the criticad condtitutiona distinction between
the grant of a plenary legidative power to act with respect to a given subject (here, lotteries) and the
sructurd and procedura limits on how, when, where, who, in what manner, and under what conditions
that plenary legidative power can be exercised has been completdy lost on the mgority of this Court. It
isasif, blinded by the bright light thrown off by the condtitution’s specific vesting of the lottery-regulation

power upon the Generd Assembly, the mgority is now unable to discern the condtitution’s express and
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implied limitations upon how that power must be exercised. But unless the Court soon recovers its
conditutional bearings and finds the courage “to bound the enterprise of [the Generd Assembly’s]
ambition * * * [and thereby] to limit the sphere of its activity” to al that the congtitution provides, but no
more, Taylor, 4 R.l. a 355, itsloss of legd vison risks plunging the people of this state into along, dark
age of subjugation to unchecked, unbaanced and unlimited governmental powers exercised by
controlling members and subparts of the Legidature -- notwithstanding a State Condtitution that was
enacted to prevent such a catastrophe from ever occurring.

In sum, the Legidaure's cregtion of a Lottery Commisson dominated by a mgority of
legidators that then votes to increase the number of VLTsin certain communities without satifying these
congtitutiona preconditions violates the above-referenced sections of our State Congtitution. Therefore,
we should affirm the Superior Court’s judgment, void the Generd Assembly’s attempt to circumvent
these condtitutiond safeguards, and enjoin the commission’ s vote to increase the number of VLTSs.

Conclusion

The part cannot possibly be greater than the whole. If the whole Legidature cannot regulate
and proscribe lotteries without acting bicamerdly, without recording its proceedings in a public journd,
and without first presenting its legidative acts to the Governor for a possible approva or veto, then how
can a part of the Legidature -- a mere five legidators -- do so under the guise of acting as “the Lottery
Commisson?’

For these reasons, and for those set forth in my answersto questions 11 and 111 in Inre Advisory

Opinion to the Governor (Rhode Idand Ethics Commission -- Separation of Powers), 732 A.2d 55,

96-111 (R.l. 1999), | would affirm the trid justice's declaratory judgment and remand this case to the
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Superior Court for the issuance of a permanent injunction enjoining the Lottery Commisson from

implementing its vote to increase the number of VLTS
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