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OPINION

Flanders, Justice. This entry in the annas of Rhode Idand true-crime stories could be titled
“The Ghogt and the Golden Nugget Gang.” The defendant, Albert Verrecchia (Verrecchia), was a
member of alocd crimind enterprise known as “the Golden Nugget Group” (GNG). Upon securing
the cooperation of one Michad Ross (Ross), Verrecchias former confederate and fellow GNG
member, the police arranged for an undercover detective to pose as a gun-buying convict known as
“The Ghogt.” After meeting with Rosd, Verrecchia saw “The Ghogt,” sold him some weapons, ad
thereby became ensnared in a ing operation that ultimately resulted in guilty verdicts againgt him on a
vaiety of crimind charges. On apped, Verecchia chdlenges his multiple convictions for recelving
gtolen goods and for committing a host of other crimes.

Firg, he argues tha the trid judtice erred by ruling that he had no legitimate expectation of
privacy in alarge garage/barn (garage) that he rented. As aresult of thisruling, the trid justice refused
to address the merits of Verrecchia's motion to suppress the guns and other evidence seized after the

police had obtained a warrant and searched the garage. In addition, Verrecchia suggests, the state
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deprived him of his condtitutiond right to a speedy trid. He dso ingds that the trid judtice abused his
discretion by denying his motion to sever each of the Sxty-nine separate charges he faced. Instead,
Verrecchia podts, the trid justice should have conducted & leedt fifty separate trids on the Sixty-nine
counts of the indictment. Findly, he asserts, the trid justice erred by refusing to ingruct the jury on the
affirmative defenses of entrgpment and duress.

For the reasons cdibrated below, we hold that V errecchia possessed a legitimate expectation of
privacy in the garage he rented. Therefore, he was entitled to chalenge the search of his garage and the
saizure of the guns and other property the police found there as evidence of his dleged wrongdoing.
Thus, we remand this case to the Superior Court for a determination of whether the garage search
violated Verrecchia s condtitutiona rights against unreasonable searches and seizures and, if so, whether
the evidence saized there should have been suppressed. We rgect, however, Verrecchid's other
arguments and affirm his convictionsin dl other respects.

Factsand Trave

On May 9, 1996, police arrested Verrecchia and charged him with two counts of receiving
stolen goods. A government-organized sting operation had culminated in Verrecchid sarrest. Ross —
his aleged partner in crime and felow GNG member — was aready imprisoned for committing other
offenses. But before his most recent confinement, Ross had participated with Verrecchia in many
crimind activities. Neverthdess, to ameliorate his trestment at the hands of his cgptors, Ross eventudly
agreed to hdp the police by arranging for Verrecchia to sdl some of GNG's wegponry to an
undercover police detective. According to Ross, Verrecchia served as the custodian of GNG's arsend
and would be amenable to such a proposed transaction.

Under the sting operation devised by the police, Ross met with Verrecchia at the prison where
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Ross was incarcerated. At one of these medtings, Ross asked Verrecchia to sdll various GNG
wegpons to a fellow inmate, nicknamed “The Ghost,” who soon would be released from prison on bail.
After Verrecchia agreed to do so, an undercover police detective posed as “ The Ghost” and arranged
over the telephone to meet with Verecchia to buy the weagpons. According to the detective,
Verecchia had been expecting his telephone cdl and readily agreed to a mesting to effect the sde.
After Verrecchia s meeting with “The Ghogt,” the police arrested him for possessing two stolen guns.
Based upon Ross’s testimony and other evidence they seized as a result of the sting operation,* the
dae eventudly charged Verecchia with an additiond gxty-seven crimes (induding racketeering,
burglary, conspiracy, robbery, and receiving stolen goods).

During the gpproximately thirty months that he awaited trid, seven different, successve
attorneys represented Verrecchia  Each of them, in turn, briefly served as his defense attorney during
various pretria periods. For sundry reasons, however, Verrecchia was unable to maintain ardationship
with any one of them for very long. Thus, upon the withdrawa of each former atorney from ther
representation of Verrecchia, each successor counsd required a certain amount of timeto review thefile
and to conduct various trid-preparation tasks. Inevitably, this turnover of defense counsd delayed the
dart of thetrid. Ultimately, Verrecchid s trid began on January 12, 1999, and concluded on February
9, 1999, when the jury found him guilty of twenty-nine of the sixty-Sx counts he faced.? We address

below each of Verrecchia s arguments on gpped.

1 Eventudly, a grand jury indicted not only Verrecchia but aso forty-two other defendants,
charging them dl with more than 700 crimina acts on behdf of GNG (induding, but not limited to
racketeering, conspiracy, burglary, robbery and receiving stolen goods).

2 The origind indictment included atota of sixty-nine counts againgt Verrecchia. On January 13,
1999, the trid justice dismissed two of these counts. Later, on February 3, 1999, the tria justice
dismissed athird count, leaving Sixty-Six counts to be submitted to the jury.
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I
Defendant’ s Reasonable Expectation of Privacy in the Garage

When we review atrid court’s decison on a motion to suppress evidence saized after a police
search, “deference is given to the [higtoricd factud] findings of the trid judtice, and those findings shal
not be disturbed unless they are clearly erroneous.” Stae v. Briggs, 756 A.2d 731, 741 (R.I. 2000)
(quoting State v. Ortiz, 609 A.2d 921, 925 (R.I. 1992)).

To contest such a saizure of evidence as unlawful, however, the defendant must have enjoyed a
reasonable expectation of privacy in the premises or property that was the subject of the search. See

Rekes v. Illinais, 439 U.S. 128, 143, 99 S. Ct. 421, 430, 58 L. Ed. 2d 387, 401 (1978); State v.

Wright, 558 A.2d 946, 948 (R.l. 1989). And Verrecchia bore the burden of proving that his aleged
expectation of privacy was one that society would be willing to recognize as objectively reasonable.

See Cdiforniav. Greenwood, 486 U.S. 35, 39, 108 S. Ct. 1625, 1628, 100 L. Ed. 2d 30, 36 (1988);

Briggs, 756 A.2d a 741. To determine whether a person’s assarted privacy expectation was
objectively reasonable, we have examined, among other factors, whether the suspect possessed or
owned the area searched or the property seized; his or her prior use of the area searched or the
property seized; the person’s ability to control or exclude others use of the property; and the person’s

legitimate presence in the area searched. See Brigas, 756 A.2d at 741; State v. Pena L ora, 746 A.2d

113, 118-19 (R.1. 2000) (holding that commercia occupancy of an automobile for a brief period was
insufficient to establish a reasonable expectation of privacy); Wright, 558 A.2d at 949; see dso United

States v. Aquirre, 839 F.2d 854, 856 (1st Cir. 1988); United States v. Lochan, 674 F.2d 960, 965

(1t Cir. 1982).

Applying these factors to the present case, we look first to whether Verrecchiawas in legitimate
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possession of the garage. The owner of the premises testified that he had rented it to Verrecchia under
an ora agreement whereby Verrecchia paid $200 per month rent in either cash or services. According
to both Verrecchia and the garage owner, Verrecchia was the exclusve lessee. Thus, when the lease
began in 1992 (four years before the police searched the garage in 1996), one of the owners had
provided Verrecchia with theonly known set of keysto the garage. This owner kept no set of keysfor
himsdf or for any other party to use. In fact, during the entire rental period (1992-96), the owner had
entered the garage only once, at Verrecchia s request, to ingpect water damage. And the owner had
ganed access to the garage on this single occasion only after Verrecchia had opened the side door to
the garage with his key. Therefore, based upon this evidence, we agree with the trid judtice that
Verrecchiawas the legd tenant of the garage and that he enjoyed a valid possessory interest in it.®
Although the trid justice determined that Verrecchia controlled access to the garage through its
side door, he dso found that the evidence was slent with respect to Verrecchia's ability to control
access to the garage through itslarge front doors. This lack of evidence with respect to the potentia for
garage accessthrough these front doors — according to the trid justice — caused himto infer that the
garage owners “had the ability, not only to enter into the premises [through the front doors] but also had
an ability to control or exclude others from entering into that building.” Thisinference, the trid justice
concluded, left him in doubt whether Verrecchia truly possessed the ahility to exclude others from

entering through the front doors. Therefore, he believed, it undermined Verrecchid s contention that he

3 The trid judtice found that “there has been no evidence to suggest that the testimony [of the
garage owner] was incredible or not worthy of belief.” On the contrary, the court concluded that [the
owner] rented the premises to [Verecchia] a a monthly sum of $200 per month” and that “[t]he
evidence establishe[d] that prior to [the 1996 date of the contested search and seizure, Verrecchia] had
possession of the barn/garage. That he adso had prior use of the garage/lbarn. That prior use dating
back to sometimein 1992.”



had subjectivey manifested a reasonable expectation of privacy with respect to the garage. Indeed,
because Verrecchia falled to present evidence that would have rendered such an inference less
plausble, the trid judtice found that Verrecchia had falled to satidfy his burden of proving a reasonable
expectation of privecy in the garage. Therefore, he concluded, Verrecchia could not contest the police
search of the grage and the saizure of guns and other property that they found therein® For the
reasons explained below, we respectfully disagree with this concluson.

As a generd rule, “[a]n unauthorized entry or intruson by a landiord on the tenant’s premises
congtitutes a trespass to the same extent as an entry or intrusion by astranger.” 49 Am.Jur.2d Landlord
and Tenant, § 485 at 402 (1995).5 Thus, as acommercid tenant in good standing (the record does not
indicate that Verrecchia had violated any of his lease arrangements), Verrecchia enjoyed a possessory
intere in the garage during the life of his tenancy that gave him the right to maintain an gectment or
trespass action againgt the landlord for any unauthorized entry upon the leased premises. Indeed, even
if he had faled to pay rent when it was due, none of the owners or landlords could enter upon or
reposess the premises by utilizing “sdf-hep’ to do 0. See G.L. 1956 § 34-18.1-15 (prohibiting
landlord from utilizing “self-help” to repossess leased premises). Therefore, even assuming that any of

the owners had retained keys to the front doors of the garage (no evidence, however, suggested this

4 Two police officers tedtified that, after they had arrested Verrecchia on May 9, 1996, and while
he was in ther custody, he voluntarily provided them with the keys to open both the garage and a
locked “coffin” therein that contained stolen wegpons. Whether Verrecchiaiin fact voluntarily delivered
the garage keysto the police, as the detectives testified, and whether this ddlivery constituted consent on
Verecchia s part to a search of the garage and the “coffin” containing the guns, were issues that were
not raised or addressed at the trid. Therefore, we have no occasion to review them on this apped.

5 There are certain well-defined exceptions to this generd rule (for example, in an emergency a
landlord may be alowed to enter to make repairs to prevent waste). See 49 Am.Jur.2d, Landlord and
Tenant § 486 at 403 (1995). In this case, the landlord testified that the only time he entered the garage
was to check on water damage, but even then he entered only with the permisson and in the company
of Verrecchia



was 0), Verrecchia fill would have had the ability to exclude these owners from the leased premises
and from using the garage during his tenancy. If any one or more of them had attempted an unlawful
entry, Verrecchia would have been entitled to obtain equitable rdief to enjoin such activity or to oust
them from the premises as trespassers.  Thus, Verrecchia's valid possessory interest and legd right to
exclude the owners and lessors (or anybody ese) from his leased premises, we hold, gave rise to an
objectively reasonable expectation of privacy in the leased garage.

Moreover, dter the trid judtice denied Verecchiads motion to suppress, a garage owner
testified that no one possessed any keys to the front doors because no such keys existed. And the
uncontested testimony of this owner further undermined any conclusion that Verrecchia lacked the
ability to contral or exclude the owners or others from using the garage. The owner swore that he had
entered the garage only once between 1992 and 1994, and then only at the request of and with the
consent of Verrecchia. And his lone entry was not a clandestine and unauthorized intruson, but rather
an invited entrance through the side door after Verrecchia had let himin with hiskey.

The mere fact that Verrecchia apparently provided duplicate garage keys to four other persons
of his choosing and then alowed them to have access to the premises dso did not detract from his
legitimate expectation of privacy in the garage vis-avis dl others, including the police. Even though
Verrecchia may have shared consensud access to the garage with certain other persons, he a no time
became joint tenants with them. Thus, he remained in control as the sole tenant of the garage, and he
retained the power to terminate the key holders consensud access to the garage at any time® “[A]n

individuad need not maintain absolute persond control (exclusve use) over an area to support his

6 The garage owner testified that he knew Verrecchia was sharing the space with others but that
“it [the rental agreement] was 4till his Verrecchia g] obligation * * * [and] the agreement was ill
between heand I.”



expectation of privacy” — as long as tha individud retains some ability to control or exclude others

from udng the area. United States v. Horowitz, 806 F.2d 1222, 1226 (4th Cir. 1986); see ds0

Mancus v. DefForte, 392 U.S. 364, 369, 88 S. Ct. 2120, 2124, 20 L. Ed. 2d 1154, 1159-60 (1968)

(holding that exclusive access to an office or to documents contained with an office is not a prerequisite
to invoking Fourth Amendment protection). We have aso dlowed a defendant to chalenge the search
of a car, though he did not own or exdusvely control the car but merely possessed it temporarily with

permisson from its owner. Compare State v. Milette, 702 A.2d 1165, 1166-67 (R.l. 1997) (holding

that defendant possessed a legitimate expectation of privacy in a vehicle he drove regularly that was
owned by his father, who had provided him with his own set of keys, and who had given him permission

to use it whenever he needed to do s0) with Pena L ora, 746 A.2d at 118-19 (holding that defendant’s

operaion of a motor vehicle with the owner’s permisson for a commercid purpose during a brief
period failed to establish a reasonable expectation of privacy with respect to packages on the back floor
of the vehicle).

Therefore, we conclude, Verrecchia satidfied his burden of proving that he possessed an
objectively reasonable expectation of privacy in the garage and that the trid justice erred in precluding
him from chdlenging the search and saizure of these premises. Consequently, we remand this case to
the Superior Court for ahearing on Verrecchia’'s motion to suppress so that the court can determine
whether the police violated any of Verrecchia's conditutiona rights by searching his garage and by
seizing certain property found therein as evidence of hiscrimind acts.

[

Speedy Trial



Verrecchianext argues that the state deprived him of a speedy trid.” To evaduate this assertion,

we gpply the four-part test enunciated in Barker v. Wingo, 407 U.S. 514, 530, 92 S. Ct. 2182, 2192,

33 L. Ed. 2d 101, 117 (1972): namdy, “*(1) the length of the dday, (2) the reason for delay, (3) the
defendant’ s assertion of his[or her] rights, and (4) the prgudice to the accused.’” State v. Audtin, 731
A.2d 678, 683 (R.I. 1999). “The determination of whether the right to a speedy tria has been violated
requires the weighing of each factor, with no single one being wholly dispostive” Id. (quoting State v.
DeAngdis, 658 A.2d 7, 11 (R.I. 1995)).

The firg part of the test (Ilength of the ddlay) is a threshold consideration that triggers review of
the remaning factors — but only if the dday is long enough to be consdered “presumptively
prgudicid.” Audin, 731 A.2d at 683. The trid court found, and the dtate concedes, that the
twenty-nine months that elapsed from the time of Verecchias indiccment until his trid was
“presumptively prgudicid.” See State v. Tarvis, 465 A.2d 164, 175 (R.l. 1983) (cautioning the bar
that in future cases this Court “may draw the line regarding ‘presumptively prgudicid’ dday at twelve
months in the absence of specid circumgtances’). But in congdering the reasons for the dday, we
agree with the trid judtice that Verrecchia was “respongble, ether through his own actions or through
the actions of hisattorneys* * * [for] dmost [dl], if not dl, of the delay.”

Barker requires us to baance the rddive culpability of the parties who caused the delay.
Barker, 407 U.S. at 530-31, 92 S. Ct. at 2192, 33 L. Ed. 2d a 117. Here, the record supports the

trid judice's finding that Verrecchia “through his own acts, of his own valition, [had] taken steps —

! Article 1, section 10, of the Rhode Idand Congtitution and the Sxth Amendment to the United
States Condtitution guarantee defendant’s right to a speedy trid. See State v. Audtin, 731 A.2d 678,
683 (R.l. 1999); see dso State v. Fortier, 427 A.2d 1317, 1321 (R.I. 1981) (afirming that “[t]he right
to a gpeedy trid isafundamenta one, and it gpplies to the states through the Fourteenth Amendment”).
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numerous seps which [had] impeded the ability of this matter to proceed to trid.” During the
twenty-nine months between his arragnment and trid, seven successve attorneys represented
Verrecchig, and each new lawyer that Verrecchia engaged to represent him required time to review the
case and to prepare for trid. Although the state moved for and obtained severa continuances, it was
not primarily responsible for causng the long ddlays in the case, most of which were dtributable to
Verrecchid s churning through the various attorneys who represented him.  Therefore, we agree with the
trid judtice that Verrecchia himsdf was largely responsible for the delay in histrid.®

With respect to the fourth Barker factor,® there was no specific showing in the record of any
demonstrable prgjudice. Verrecchia suggests that because he was denied a speedy trid, he suffered
severe anxiety and mentd strain caused by his long incarceration and that, as aresult, he was unable to
prepare his defense adequately. We have held, however, that “to the extent that incarceration disrupts
one's freedom, employment, and familid associations, * * * this disuption merdy conditutes a
prgudice inherent in being held while awaiting trid.” State v. Audin, 643 A.2d 798, 801 (R.l. 1994).
Thus, such adisruption is “insufficient to stisfy the fourth Barker factor.” 1d. Moreover, Verrecchid's
incarceration was not even whoally attributable to the charges at issue in this case because he was dso

being held concurrently on a probation violation and on federd crimind charges.

8 Verrecchia, of course, disagrees with this conclusion, arguing thet it was unfair to force him to
choose between his condtitutiond right to counsd and his congtitutiona right to a speedy trid. But
Verrecchia possessed no condtitutiond right to plow through a succession of lawyers until he found one
whom he deemed suitable, nor was he entitled to change lawyers as frequently as some people change
their socks. According to Verrecchia, delays caused by legitimate changes of legd counsd should not
be counted when determining the cause of delay under a Barker andysis. But if we were to exclude the
delays caused by Verrecchia s frequent changes of counsd, the “presumptively prgudicid” delay under
the first factor of the Barker andyss would evaporate. See Barker v. Wingo, 407 U.S. 514, 530, 92
S. Ct. 2182, 2192, 33 L. Ed. 2d 101, 117 (1972).

o Because Verrecchia filed three motions for a speedy trid, it is undisputed that he asserted his
right to a speedy trid and, thus, he satisfied the third Barker factor.
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Fndly, Verrecchia contends that important dibi witnesses died or suffered memory loss during
the pretrial waiting period, thereby prgudicing his defense.  But He falled to identify them during the
pretrid discovery phase of this case and he has never provided anything other than idle speculation in
support of his contention that they would have been key witnesses a histrid. Thus, likethe trid justice,
we are unconvinced that these unnamed aibi witnesses were ever critica to Verrecchia s case,

Therefore, having concluded that Verrecchia was primarily respongble for his trid’s dday and
that no cognizable prejudice resulted to him from this delay, we hold that the tria justice did not err
when he denied Verrecchia s motion to dismiss for lack of a speedy trid.

M1
Motion to Sever

Verecchia next argues that we should reverse the trid judtice's denid of his motion to sever
each of the sxty-nine counts againg him. See Super. R. Crim. P. 14.2° Verrecchia contends that the
court should have required the state to conduct at least fifty separate triads on the Sixty-nine counts of the
indictment. He asserts that he was unduly prgjudiced by the joinder of these countsin onetrid and that
the jury was confused unnecessarily when he had to defend againg dl axty-nine countsin a sngle trid.

Specificdly, he asserts that the “overwheming number of charges prgudice[d] him in the eyes of the

10 Verrecchia does not appear to dispute that, in the firg instance, the Sate permissibly joined
these counts in the indictment under Rule 8(a) of the Superior Court Rules of Crimina Procedure. Rule
8(a) provides tha “two (2) or more offenses may be charged in the same indictment, information, or
complaint * * * if the offenses charged * * * are of the same or smilar character or are based on the
same act or transaction or on two (2) or more acts or transactions connected together or congtituting
pats of a common scheme or plan” Although Verrecchia faced numerous counts of dleged
wrongdoing, they dl related to his involvement in GNG, a crimina enterprise dlegedly responsble for,
among other misdeeds, numerous burglaries and robberies.  Moreover, the same evidence largely
supported these charges, including the testimony of the state' s primary witness and the guns seized from
defendant, his tow truck, and the contents of his garage.
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jury who would naturdly attribute some guilt to [him] because of the number of counts.” In addition, he
suggests, because of the complexity and volume of the information relating to each count, the jury
returned inconsstent and conflicting verdicts, reflecting its confuson about the charges. According to
Verecchia, the only way to explain the jury’s verdicts (finding him guilty of the conspiracy counts but
nat guilty of the robbery or burglary counts) — especidly in light of Ros3’s tetimony — was that the
multiple counts confused the jurors. Verrecchia posits that “[i]t isincomprehengible] that the jury could
disdie]ve] Ross’s testimony as to the burglaries yet believe] in the conspiracy when there was no
separate or different testimony or evidence introduced,” that specificaly implicated him in a congpirecy.
We begin our analyss of Verrecchia s severance arguments by noting that “a defendant is not
entitled to a severance as ameatter of right.” Tavis, 465 A.2d a 172. Rether, the granting or the denid
of adefendant’s motion to sever lies within the sound discretion of the trid justice. Seeid. “To prevail
in demondrating that a trid justice has abused this discretion, a defendant must show that the trid
justice’s denid of the motion to sever prgudiced the defendant to such a degree that he or she was

denied afar trid.” State v. Humphrey, 715 A.2d 1265, 1277 (R.l. 1998) (quoting State v. Eddy, 519

A.2d 1137, 1140 (R.. 1987)).

Moreover, the mere fact that the jury found Ross’ s testimony sufficient to convict Verrecchia of
congpiracy yet insufficient to convict him of robbery or burglary does not support Verrecchia's
contention that the jury was confused or that the verdicts were contradictory or inconsstent. 1ndeed,
even if the jury had accorded different weight to the credibility or probity of Ross’s testimony

depending on the charge they were consdering, it would have been within its right to do so.** When

1 In fact, the jury could have found Ross’s testimony entirdy credible but ill convicted
Verrecchiaonly of conspiracy instead of robbery or burglary based upon the sufficiency of the evidence
with respect to the different eements of each crime.
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assessing the probative vaue of awitness's testimony, “the jury is dways free to accept, to rgect, or to

accord any amount of weight it chooses to that [witness 5] testimony.” State v. Bertram, 591 A.2d 14,

25 (R.l. 1991).12
Furthermore, there was nothing inconsstent in the jury’s verdicts of guilty on the lesser charges

of conspiracy but not guilty on the substantive charge of robbery. See State v. Hewes, 666 A.2d 402,

403 (R.I. 1995) (acquitting the defendant of murder and convicting him of conspiracy to murder). In

State v. Romano, 456 A.2d 746, 764 (R.1. 1983), this Court stated:

“Whenever we have conddered the issue of verdict
incongstency, we have subscribed to the sentiments expressed in Dunn
v. United States, 284 U.S. 390, 393, 52 S. Ct. 189, 190, 76 L. Ed.
356, 358-59 (1932), where Justice Holmes observed that verdict
consggtency is not Sne qua non because each count of an indictment is
to be consdered as a separate verdict. * * * [L]ogicaly inconsstent
verdicts will be upheld aslong as the verdicts are legdly conagent. As
we have emphasized in the past, a jury must be afforded broad power
to arrive a inconsgent verdicts of acquittal and conviction through its
traditional power to compromise, whether the compromise reached is
motivated by a dedre to show leniency or by some other
consideration.”

See dso Sate v. Allessio, 762 A.2d 1190, 1191 (R.I. 2000) (following Dunn). Because Ross’s

testimony described Verrecchia as having played a secondary rather than a principd role in most of the
GNG burglaries (he usudly served as alookout, asthe getaway car driver, and/or as the supplier of
wegpons), the jury’ s verdicts (finding defendant guilty of conspiracy charges but not robbery or burglary
on mogt counts) were not only legally sound but o logicaly consistent.

Therefore, because Verrecchia offered no further evidence to support his dleged entitlement to

12 Although our statement in State v. Bertram, 591 A.2d 14, 25 (R.l. 1991), was directed to
expert-opinion tesimony, the principle goplies equdly in cases involving lay-witness testimony like
Ross’s.
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a severance, we conclude that he suffered no substantid preudice from the denid of this motion and
that the trid justice did not abuse his discretion in doing so. In addition, Verrecchia s suggested solution
of holding at leedt fifty separate trids on each of the gxty-nine different counts was so unwieldy and
impractica an option asto cry out for a more economica and efficient dternaive. In this case, joining
al chargesfor asingletrid, we hold, did not preudice the defendant’ sright to afair trid.
AV
Refusal to Instruct Jury on Entrapment

Verecchia dso argues tha the trid judtice ered by refusng to ingruct the jury on the
affirmative defense of entrapment. A defendant is entitled to a jury indruction on this defense if he or
she has established that (1) the government induced the crime, and that (2) he or she lacked the

predisposition to engage in the crimind conduct. See State v. Jones, 416 A.2d 676, 679 (R.I1. 1980);

see dso Mathews v. United States, 485 U.S. 58, 63, 108 S. Ct. 883, 886, 99 L. Ed. 2d 54, 61

(1988). The defendant has the burden of producing “some evidence’ on both eements that would be
“sufficient to raise a reasonable doubt as to whether he ‘was an “unwary innocent” rather than an

“unwary crimind.”””  United States v. Hernandez, 995 F.2d 307, 313 (1st Cir. 1993) (quoting

Mathews, 485 U.S. at 63, 108 S. Ct. at 886, 99 L. Ed. 2d at 61); see dso Jones, 416 A.2d at 679. A
court assessaing the sufficiency of the defendant’s presentation on this score (that is, whether “some
evidence’ has been adduced) must be able to find more than a scintilla of support to justify such an
indruction. Reather, the court must be able to conclude that some evidence indicated that the
government went beyond merdy soliciting the defendant to participate in a crimind opportunity.
Indeed, such evidence must be capable of supporting a determination that the police, by their actions,

turned defendant from “a righteous path to an iniquitous one” United States v. Coady, 809 F.2d 119,
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122 (1st Cir. 1987); see dso Jones, 416 A.2d at 679. Thus, courts have found sufficient evidence of

entrgpment when the government’s inducement included “thrests, forceful solicitation and dogged

ingstence, playing upon sympathies or the past relationship of awar buddy, and repested suggestions at

atime when defendant had logt his job and needed money.” United States v. Joost, 92 F.3d 7, 12 (1t
Cir. 1996). In sum, only after the defendant has stisfied the burden of showing “some evidence’ that a
government agent corrupted him in this manner will the burden of disproving entrgoment shift to the

government. See United States v. Pratt, 913 F.2d 982, 988-89 (1st Cir. 1990); see dso Jones, 416

A.2d at 679.

Verrecchia suggests that both Ross’ stestimony and that of the undercover police detective who
purchased weapons from him provided sufficient proof that the state entrgpped him.  The undercover
police detective testified that, after learning of Verrecchia s role as the keeper of GNG’s wegpons, he
asked Ross (then a government informant) to arrange for Verrecchia to sall some of GNG’s wegpons
to an undercover police detective. Ross tedtified that in a series of conversations with Verrecchia, he
ingtructed him to sdl some of the group’s wegpons to a fdlow inmate, cdled “The Ghogt,” who would
soon be released on bail. According to Ross, Verrecchia readily agreed to do so. Theresfter, the
detective testified, he contacted Verrecchiaand identified himself as“The Ghogt.” The police recorded
this conversation on tape. The detective recdled that Verrecchia said he had been expecting his cdl.
He recounted that Verrecchia readily agreed to meet with him to discuss the proposed weapons sde.
When they met, Verrecchia asked the detective to be more specific concerning the weapons he wished
to buy because Verrecchia damed to have a “coffin” full of wegpons to choose from. Later that day
they met again, but after Verrecchia delivered the wegpons to the detective, the police immediatdy

arrested hm.
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Verrecchia avers tha this tesimony — combined with evidence indicating that he had no
crimind record or documented history of possessing wegpons or dedling in them — satisfied his burden
of showing “some evidence’ tha the state induced him to commit a crime for which he had no
predisposition.

We disagree. Inthis case, the state did no more than merdy offer Verrecchia the opportunity to
commit acrime. No evidence suggested that the police had argued or pleaded with Verrecchia or had
acted with “such zed in pursuing a conviction that [their] efforts result[ed] in the commisson of acrime
that likely would not have occurred if the suspect had been left to his own devices” Joost, 92 F.3d at

12 (ating Jacobson v. United States, 503 U.S. 540, 553-54, 112 S. Ct. 1535, 1543, 118 L. Ed. 2d

174, 187 (1992)). Moreover, “[a] ‘sing’ operation is not improper inducement if it merely provides an
opportunity to commit a crime, but proof of opportunity plus ‘something else may be adequate to meet
a defendant’s burden.” 1d. Here, Verecchia offered no proof of any heavy-handed inducements by
the government that would have eevated the state's mere invitation for Verrecchia to commit a crime
into “something dse” Id. Infact, the record indicates that he aready possessed the stolen property
before the police devised the “sting” operation Thus, gpat from its role in reveding a preexisting
dispostion to commit the chdlenged crimes, the government had nothing whatsoever to do with
Verrecchia s possession of the stolen weapons.

Because Verrecchia falled to prove the type of overbearing inducement needed to satisfy the
firg prong of the Mathews test, any consderation of his predigposition would be “virtudly academic.”

Pratt, 913 F.2d a 990 (quoting United States v. Polito, 856 F.2d 414, 417 n.3 (1st Cir. 1988)).

Nevertheless, even assuming that Verrecchia had shown improper inducement to sdl stolen property,
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the evidence clearly established that he was predisposed to possess stolen property.** When the police
arrested Verrecchia he was wearing a stolen leather jacket and he was carrying a bag full of solen
jewdry in the vehide he was driving. Thus, it is a best unconvincing for Verrecchia to argue that he
lacked any predisposition to possess stolen property before the government induced him to do so. In
fact, Ros3’s tesimony indicated that, long before the “sting” operation, Verrecchia had kept a large
cache of weapons for GNG, dl of which the police eventudly determined had been solen. Moreover,
even Verecchids statements to the undercover police detective strongly suggested that he had
possessed the stolen wegpons long before the “sting” operation ever began.4

Therefore, because Verecchia faled to stisfy his burden of showing that he lacked any
predisposition to possess stolen property and of producing “some evidence’ that the government used
overwhelming tactics to lure him away from his law-abiding ways into crime, we hold that the trid justice
did not err by refusing to ingruct the jury on the affirmative defense of entrgpment.

\%
Refusal to Instruct Jury on Duress

Findly, Varecchia inggts tha the trid judtice erred by refusng to indruct the jury on the
affirmative defense of duress. His involvement with the stolen weapons, he mantains, directly resulted
from threats issued by the very person who set him up to make the sdle: namdy, Ross — his former
partner-in-crime turned government informant. Verrecchia contended that Ross threatened him and his

family with physca harm when he visted Ross in prison, thereby forcing Verrecchia to sell stolen

13 The two charges for which defendant requested an entrgoment ingruction involved the
possession of two stolen wegpons, but not the sde of these weapons.

14 The two counts of possesson of stolen property for which Verrecchia sought entrgpment
ingtructions were based upon his possession of the two stolen weapons that he sold to the undercover
police detective.
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weapons to an undercover police officer some four days later.
“A duress defense has three dements: 1) an immediate threat of serious bodily injury or deeth,
2) awell-grounded bdlief that the threat will be carried out, and 3) no reasonable opportunity to escape

or otherwise to frudtrate the threat.” United States v. Arthurs, 73 F.3d 444, 448 (1st Cir. 1996). The

falure to show any one dement of duress is sufficient to justify denying a request to submit a defense
theory to thejury.” Seeid. at 448-49.

Although Verrecchia now concedes that no evidence supported a duress indruction, he argues
that thisis so because the trid justice erronecudy excluded key testimony on this point as hearsay. One
witness whose testimony the court partidly excluded was Verecchia's girlfriend, Kate Cullen
(Cullen).®s Cullen would have testified that on the day following his prison vigt with Ross, Verrecchia
appeared to her to be upset and nervous. Supposedly, Verrecchiatold her that, during his prison vist
with Ross the day before, Ross had threatened to kill both of themif Verrecchia did not sdl the
wegpons as Ross had demanded. Verrecchia argues that even though Cullen’ stestimony was hearsay,
it should have been admitted pursuant to the excited utterance exception contained in Rule 803(2) of the
Rhode Idand Rules of Evidence because he rdated his satements to Cullen only one day after Ross
had threstened him. Therefore, he contends, he was ill laboring under the stress of the nervous
excitement when he spoke to Cullen

The hearsay rule does not exclude excited utterances, as that term is defined by Rule 803(2).
An excited utterance is “[a] statement relating to a Sartling event or condition made while the declarant

was under the stress of excitement caused by the event or condition.” Id. An utterance need not be

15 The trid judice, however, permitted Cullen to tedtify about her persona observations of
Verrecchia falowing his prison vigt with Ross a which Ross  dlegedly threatened Verrecchia and
coerced him into selling weagpons.
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drictly contemporaneous with the gartling event to qudify as spontaneous, “so long as it was made

while the declarant ‘was il laboring under the stress of [the] * * * experience’” State v. Krakue, 726

A.2d 458, 462 (R.I. 1999) (quoting State v. Creighton, 462 A.2d 980, 983 (R.I. 1983)). Whether a

hearsay statement is admissble as an excited utterance is left to the sound discretion of the trid justice
and “any decison made by atrid justice concerning the admisson of excited utterances shdl not be
overturned unless clearly wrong.” State v. Perry, 574 A.2d 149, 151 (R.1. 1990).

We are unable to conclude that the trid judtice was “dearly wrong” when he found that
Verrecchia s satements to Cullen about Ross’s aleged threats were not excited utterances. A full day
had passed after Verecchids medting with Ross before he findly told his girlfriend about it. As a
result, and as the trid justice noted, Verrecchia had “an opportunity to contrive and to, perhaps,
misrepresent” what had actualy occurred.

Moreover, e/enif the court had admitted Cullen’s testimony into evidence, Verrecchia 4ill
would not have satisfied his burden of judifying a duressingruction®® See Arthurs, 73 F.3d at 448-49.
To do so, adefendant must produce sufficient evidence on each of the Arthurs dements. See Mathews,
485 U.S. a 63, 108 S. Ct. at 887, 99 L. Ed. 2d at 61 (“Asagenerd propostion a defendant is entitled
to an indruction as to any recognized defense for which there exists evidence sufficient for a reasonable

jury to find in his favor.”). Once a defendant has produced sufficient evidence to support a duress

16 Alternatively, Verrecchia contends that Cullen’s statements should have been admitted under
the hearsay exceptions defined by Rules 803(1), 803(3) or 803(24) of the Rhode Idand Rules of
Evidence. Because these arguments were not raised a trid, they have been waived. And for the
reasons stated in the text, the exception to the raise or waive rule is not avallable in this case. See State
v. Donato, 592 A.2d 140, 141-42 (R.l. 1991) (recognizing an exception to the “raise or waive’ rulein
gtuations in which basc conditutiona rights are implicated) (“In order for the exception to goply,
however, the error asserted must go beyond the level of harmless error, the record must be * sufficient to
permit a determination of the issue’ and counsd's failure to raise the issue must be premised upon ‘a
novel rule of law that counsel could not reasonably have known during the trid.””).
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ingtruction, the burden shifts to the state to show beyond a reasonable doubt that a defendant’s crimind

acts were not the product of duress. See United States v. Amparo, 961 F.2d 288, 291 (1st Cir.

1992). When reviewing a trid court’s determination of whether a defendant has produced sufficient
evidence of duress, we examine the record “most charitably to the proponent of the ingtruction.”
Coady, 809 F.2d at 121. But even after examining the record “mogt charitably” to Verrecchia, we are
unable to conclude that any evidence supported his theory that he possessed the weapons in question
because he was under an immediate threat of serious bodily injury or desth.

Verrecchia contends that four days after he was threatened by Ross — a prisoner who then, as
now, remained confined behind bars — the threat was Hill so red and immediate to him that he was
forced to possess the wegpons in question. But no evidence was presented (or excluded by the trid
justice) substartiating Verrecchia's clam that Ross’s tentacles extended beyond the prison walls, so
that he would be capable of carrying out the dleged threatened harm. Therefore, we cannot fault the
trid justice for remaining unconvinced that the dleged threat of harm to Verrecchia was any more
imminent than that faced by the defendant in the Arthurs case.”

Evenif Verrecchia had succeeded in convincing the trid justice that Ross’s dleged threat was
aufficiently imminent, the evidence did not support the concluson that he had no reasonable opportunity

to escape or otherwise to frudrate such athreat. In addition to possessing a large cache of weapons

1 In United States v. Arthurs, 73 F.3d 444, 446 (1st Cir. 1996), the defendant testified thet, as
he was leaving a cruise ship, he was pulled into a bathroom and threstened by two men who told him
that they would kill him if he did not carry drugs off the ship. The Firgt Circuit concluded that the trid
justice had properly refused to ingtruct the jury on duress because, dthough the defendant may have
been under an immediate threet of seriousinjury while he wasin the bathroom, there was no such threet
as he was disembarking the ship (the men dlegedly released him and then disappeared). 1d. at 449.
Therefore, according to the First Circuit, the evidence did not support an immediate threat of serious
bodily injury or death but “a most support[ed] alingering threat of future harm.” Id.
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before the dleged threat, Verrecchia would have had more than four days to flee from any aleged
threat. Therefore, because Verrecchia did not adduce (nor did the trid justice improperly exclude)
aufficient evidence to support his request for ajury ingruction on duress, we hold that the trid jugtice did
not err by refusing to provide one.
Conclusion

For these reasons, we deny the gpped in pat and sudtain it in pat. We affirm Verecchias
convictions, subject to our remand of this case to the Superior Court for a new hearing on his motion to
suppress. If the motion justice concludes after conducting this hearing that the evidence should not be
suppressed, he or she should enter an order to that effect and the convictions shadl sand as affirmed,
subject to any goped concerning this ruling. If, on the other hand, the motion justice decides to grant
the motion to suppress, then he or she shall vacate Verrecchia's convictions and conduct a new trid.
The papersin this case dhdl be remanded to the Superior Court for further proceedings consistent with

this opinion.
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