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No. 99-441-M.P.
(PC 98-1164)
Anthony Sciacca et d.
V.
GloriaCaruso et d.

Present: Weisberger, C.J., Lederberg, Bourcier, Flanders, and Goldberg, JJ.
OPINION

Flanders, Justice. This is a zoning case invalving the propriety of granting a dimensond
variance for an underszed lot so that the property owner could build a single-family house thereon.
Before applying for such zoning relief, however, the owner had obtained planning-board gpprovd to
subdivide her previoudy merged lots back to their origind dimensions, thereby restoring them to their
undersized status.

Because the property owner created the very hardship that formed the bass for her variance
request and because the Superior Court misgpplied the law pertaining to its review of the zoning
board's gpprova of a dimensiona variance, we grant the neighboring property owners petition for
certiorari and quash the Superior Court’ s judgment upholding the zoning board’ s decision

Factsand Trave

In 1997, a Town of Johnston (town) resident, defendant Gloria Caruso (owner or Caruso),

owned property in the town on which she had congtructed a single-family resdence. In the 1960s,

Caruso had acquired two adjacent but independently buildable lots, formerly known aslot Nos. 91 and
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92, on the town assessor’ s plat No. 6. Lot No. 91 contained 17,990 square feet, with 100 feet of road
frontage. The smdler lot, No. 92, measured 14,364 square feet and aso featured 100 feet of road
frontage. Soon after acquiring these lots, Caruso built a sngle-family home on lot No. 91, where she
thereafter resided; she aso landscaped and placed a shed on the adjacent lot No. 92.

In 1979, however, the town amended its zoning ordinance, placing both lots in an “R-20"
resdentid zoning digtrict that required a minimum tota area of 20,000 square feet and minimum road
frontage of 120 feet to build a anglefamily dweling on any given lot. In addition, this same 1979

amendment aso included a so-cdled merger provison, pursuant to which contiguous lot Nos. 91 and

! The merger provison reads asfollows:

“Contiguous lots under the same ownership. Where no
adjacent lot is in the same ownership a the time this amendment
becomes effective, so as to enable the formation of a larger lot, an
exigting lot shown on a plat duly recorded in the office of the town clerk
prior to January 6, 1953 which fails to meet either the minimum frontage
requirements or minimum area requirements, or both, of this chapter,
may be used for a one-family dwelling in an R-40, R-20, R-15, R-10
and R-7 digrict. Where land adjacent to such a lot is in the same
ownership, the exemption of the previous sentence shal not apply. If
adjacent land in the same ownership is not sufficient to meet the
minimum frontage requirements or minimum area requirements, or both,
then the larget area and frontage which the adjoining common
ownership make possible shal be provided.

“No parcel, tract or lots of land contiguous to each other and
under sngle ownership shal be subdivided in a manner where the lot
width or area shdl be below the requirements fixed by this chapter. No
yard, or open space provided around any building for the purpose of
complying with the provisons of this chapter, shall again be used as a
yard or open space for any other building.

“Nothing contained in paragraphs (@) or (b) shdl be construed
to exempt such lots from the sde yard, front yard, and rear yard
requirements of the zone in which such lots are located.” Johnston
Town Code § 26-16(b) (1995). (Emphasis added.)

Repeetedly, this Court has upheld the vdidity of merger provisons like thisone. See Brum v.
-2.-



92 merged into one lot to meet this particular resdential zoning district’s minimum lot area and frontage
requirements.

Nevertheless, in 1997, Caruso decided that she wanted to construct a new three-bedroom
sgngle-family dwelling on that portion of her property that previoudy condtituted lot No. 92, the smaller
of the two merged lots. Because the town’s zoning ordinance permitted only one sngle-family dwelling
for each lot within her zoning digtrict, Caruso, through her builder, defendant All-Star Excavating, Inc.,
gpplied to the town's Planning Board (planning board) to subdivide the merged lot Nos. 91 and 92
back to their origina separate lot status. Caruso’s abutting and neighboring property owners, however,
received no notice of her gpplication to do so.2 Nevertheless, on October 7, 1997, the planning board
conditiondly granted Caruso’s request and gpproved a lot-line change, thereby subdividing the lots and
restoring them to their original dimensions.®

Theresfter, Caruso submitted an gpplication to the town's Zoning Board of Review (zoning
board) with respect to the smaler of the two lots. She sought rdief — in the form of a dimensond
variance — from the minimum-area and frontage requirements that the zoning ordinance required for a

property owner to congtruct a single-family residence. She presented no evidence, however, to show

Conley, 572 A.2d 1332, 1334-35 (R.I. 1990); Skeley v. Zoning Board of Review of South
Kinggtown, 569 A.2d 1054, 1056-57 (R.I. 1990); R.J.E.P. Associates v. Hdlewdl, 560 A.2d 353,
355-56 (R.I. 1989).

2 The neighboring property owners included the named plaintiffs in the Superior Court zoning
apped, who condtitute the petitioners before us. They are Anthony Sciacca, Richard Loffredo, Silvio
Mollicone and Ernest Berube.

8 The planning board' s decision to grant Caruso’'s subdivision request directly conflicted with the
merger provison of the town’s zoning ordinance. See Johnston Town Code 8§ 26-16(b) (“No parcd,
tract or lots of land contiguous to each other and under single ownership shdl be subdivided in a manner
where the lot width or area shal be below the requirements fixed by this chapter.”).
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that she would be denied a legdly permitted beneficid use of her property unless, “because of
hardship,” G.L. 1956 § 45-24-41(a), the zoning board granted her request for adimensiond variance.

Severd of the neighboring property owners objected to Caruso’'s application, induding
plantiffspetitioners Anthony Sciacca, Richard Loffredo, Slvia Mollicone, and Ernest Berube. A
qudified red estate appraiser and consultant testified for the objectors. He opined that the merged lots
should not have been subdivided and that Caruso would suffer no loss of the beneficid use of her
property if the board denied her request for a dimensiond variance. He dso tedtified that if the zoning
board permitted Caruso to construct another house on her property, it would “crowd” the lot and lessen
the value of the adjoining properties. Caruso presented no evidence to contradict or rebut this expert's
testimony; nor did she otherwise satisfy her burden of proving that, absent the zoning board granting her
a dimensond variance, she would have no “other reasonable dternaive way to enjoy a legdly
permitted beneficid use of the subject property,” see 8§ 45-24-31(61)(ii), and, therefore, would
experience “the hardship suffered by the owner of the subject property if the dimensiona variance is not
granted.” Section 45-24-41(d)(2).

The zoning board heard the gpplication on October 30, 1997, and unanimoudy denied it.
About one month later, however, the zoning board moved on its own initiative to reconsder the
goplication. The record isslent concerning why it did so.  Ultimately, on January 29, 1998, the zoning
board granted Caruso’ s requested variance by afour-to-one vote, filing its written decison on March 5,
1998. The zoning board gave no reasons for its ruling, nor did its decison indicate why it hed
reconsdered its earlier denid of the requested variance. The neighbors then gppedled the zoning
board’ s decision to the Superior Court pursuant to 8 45-24-69 (allowing aggrieved parties to appea

decisons of the zoning board of review to Superior Court).
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A judtice of the Superior Court reviewed the zoning board's decison under § 45-24-69.# On
September 15, 1999, he affirmed the decison of the zoning board and entered an order about one
week later that reflected his decision In his decison the trid judtice ruled that, because the planning
board previoudy had granted the requested subdivison and lot-line change for Caruso’s merged
property, “the merger provisons of * * * the Ordinance are not relevant to review of this matter.” The
trid justice dso found that the zoning board acted within its authority when it reconsdered its initid
decison to grant a variance. Findly, the trid justice determined that Caruso had met the threshold
showing required for the granting of adimensiond variance (“more than a mere inconvenience’) and that
the evidence before the zoning board was “in conformity with” the rdevant provisons of the town's

zoning ordinance.

4 General Laws 1956 8§ 45-24-69 provides, in rdevant pat, that in reviewing zoning board
decisions, the Superior Court:

“shdl not subdtitute its judgment for that of the zoning board of review
as to the weight of the evidence on questions of fact. The court may
affirm the decison of the zoning board of review or remand the case for
further proceedings, or may reverse or modify the decison if substantia
rights of the gppelant have been prgudiced because of findings,
inferences, conclusions, or decisonswhich are;

(1) In violaion of conditutiona, datutory, or ordinance
provisons,

(2) In excess of the authority granted to the zoning board of
review by statute or ordinance;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneous in view of the reliable, probetive, and
subgtantial evidence of the whole record; or

(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.”
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Severd of Caruso’'s neighbors (plaintiffs below) ultimatdy petitioned this Court for a writ of
certiorari, arguing that that the Superior Court’s decison to uphold the zoning board’'s granting of the
variance, as well as the process by which the zoning board had arrived at its reconsdered decison,
violated various provisions of date and locad zoning lawvs. We granted the neighbors petition for
issuance of the writ, and the case is now before us on their request for certiorari.

On a ptition for certiorari from a Superior Court judgment that has entered after an apped
from amunicipa zoning board's decison, we confine our review to a determination of whether the trid

justice acted within his or her authority as set forth in 8 45-24-69. See Sawyer v. Cozzdlino, 595 A.2d

242, 245 (R1. 1991). “We shdl not weigh the evidence but shal determine whether competent
evidence exids to support the trid justice s decison. That decison will not be reversed unless the trid
justice ‘misapplied the law, misconceived or overlooked materid evidence, or made findings that were

clearly wrong.’”” Id. (ating Brumv. Conley, 572 A.2d 1332, 1335 (R.l. 1990) and Skelley v. Zoning

Board of Review of South Kingstown, 569 A.2d 1054, 1056 (R.I. 1990)).

Analysis
In her gpplication to the zoning board, Caruso sought a variance from the dimensond or area
restrictions that governed a permitted resdentid use of her property in the R-20 zoning district where lot

No. 92 was located. Since Viti v. Zoning Board of Review of Providence, 92 R.I. 59, 65, 166 A.2d

211, 214 (1960), such arequest for “relief from the literd requirements of a zoning ordinance because
of hardship,” § 45-24-41(a), has been referred to as a “dimensond variance,” a “deviation,” or an

“areavariance,”® — even though this state' s origina zoning enabling act made no specific provison for a

5 A use or “true variance’ defines the relief sought when an owner seeks to employ land for ause
not permitted in that zoning didrict under the applicable zoning ordinance. A dimendond or aea
variance — adso known as a “deviation” — provides rdief from one or more of the dimensiona
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deviaion or dimensond variance. G.L. 1956 (1956 Enactment) 8§ 45-24-19 (c). This Court,
however, had repeatedly interpreted Viti asholding that, for an gpplicant to obtain this type of relief, the

landowner “need only demondtrate an adverse impact amounting to more than a mere inconvenience.”

Gara Redty, Inc. v. Zoning Board of Review of South Kingstown, 523 A.2d 855, 858 (R.I. 1987)

(quoting DeStefano v. Zoning Board of Review of Warwick, 122 R.1. 241, 246, 405 A.2d 1167, 1170

(1979)). Seedso Viti, 92 R.I. at 65, 166 A.2d at 214.
But these cases were dl decided before the General Assembly comprehensively amended

Rhode Idand's zoning laws in 1991. See P.L. 1991, ch. 307, 8§ 1 (1991 amendment).® That

enactment accomplished two principa objectives. Fird, it repeded what formerly had been sections 1
through 26 of chapter 24 of title 45 of the Generd Laws. As aresult, those zoning provisons that had

authorized municipaities to relieve property owners of particular zoning restrictions by means of a
variance, including deviations and dimensiond variances, were superseded by § 45-24-41. Second, it

crested a new, uniform, and comprehensive statewide zoning plan that revised previous zoning laws in

severa important respects. By itsterms, the 1991 amendment required al municipdities within the sate

restrictions that govern a permitted use of alot of land, such as area, height, or setback restrictions. See
generdly Sako v. DelSesto, 688 A.2d 1296, 1298 (R.I1. 1997) (using terms “dimensiond variance’ and
“deviation” interchangesbly); Sawyer v. Cozzolino, 595 A.2d 242, 244 n.4 (R.l. 1991).

6 In particular, the 1991 amendment in 8§ 45-24-41(d)(2), redefined “more than a mere
inconvenience’ as “mean[ing] tha there is no other reasonable dterndive to enjoy a legdly permitted
beneficid use of one's property.” See dso § 45-24-31(61)(ii) (defining dimensona variance and
requiring applicant to show “there is no other reasonable dternative way to enjoy a legdly permitted
beneficid use of the subject property”). These definitions suggest that if a property owner can enjoy a
legaly permitted beneficid use of the property without the proposed variance — as a reasonable
dternative to doing so with the proposed variance — then the gpplication for a dimensgond variance
should be denied. Thus, under this new definition of “more than a mere inconvenience,” it isnow more
difficult for a property owner to obtain a dimensona variance than it was under the pre-1991
amendment standard of “more than a mere inconvenience’ that flourished in the era when the Viti
doctrinewas ill dive.
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to conform their existing zoning ordinances to its provisons by December 31, 1994. Otherwise, any
such nonconforming municipa ordinances would be “repeded” and rendered “null and void” as of that
date. See § 45-24-28.

The 1991 amendment dso specificdly provided that “[t]here are only two (2) categories of
variancd:] a use variance or a dimengonad variance” Section 45-24-31(61). After defining both
terms, 8§ 45-24-41(d)(2) prescribes that, for a property owner to obtain a dimensiona variance, the
goplicant mugt stisfy the zoning board “that the hardship suffered by the owner of the subject property
if the dimensiond variance is not granted amounts to more than a mere inconvenience, which means that

there is no other reasonable dterndtive to enjoy a legally permitted beneficid use of on€'s property.”

(Emphasis added.) This new statutory burden of proof created by the 1991 amendment effectively
sounded the death kndl for the old Viti doctrine that had alowed a property owner to obtain a
dimensond variance smply by demondrating an adverse impact amounting to more than a mere

inconvenience. See Gara Redlty, Inc., 523 A.2d at 858; DeStefano, 122 R.I. at 246, 405 A.2d at

1170; Viti, 92 R.I. a 64-65, 166 A.2d at 213. Those cases, as they relate to the burden of proof
required to authorize the granting of a dimensond variance, have been superseded now by the 1991

amendment. Newton v. Zoning Board of Review of Warwick, 713 A.2d 239, 241 (R.I. 1998).

Whether the agpplicant seeks a use or a dimensiond variance, however, the 1991 amendment
dill continues to mandate that “a variance may not be granted to the owner of a substandard ot where
such lot was created by the deliberate conduct of the agpplicant. * * * An area variance may not be
granted to solve the problem of an gpplicant * * * who proposed to divide [her] property into two

substandard parcels” Rozes v. Smith, 120 R.. 515, 521, 388 A.2d 816, 820 (1978) (quoting 3

Robert M. Anderson, American Law of Zoning 8 18.57 at 299-300 (2d ed. 1977)); see ds0
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8 45-24-41(c)(2) (requiring the gpplicant to show that “the hardship is not the result of any prior action
of the gpplicant”). In this case, even though the trid justice's decison correctly focused upon 8
45-24-41(c), he overlooked not only Caruso’s burden of proving “no other reasonable dternative’ to
enjoying the use of lot No. 92 except by granting the requested variance, but also the sdlf-created
hardship rule of § 45-24-41(c)(2), which provides:

“In granting a variance, the zoning board of review requires tha

evidence to the satisfaction of the following standards is entered into the
record of the proceedings.

* * %

(2) That the hardship is not the result of any prior action of the
aoplicant and does not result primarily from the desire of the gpplicant
to redize greater financid gain.”” (Emphasis added.)

This language indructs zoning boards and reviewing courts that the grant of a requested zoning
variance is improper when, among other reasons, the dleged hardship results from “any prior action of

the gpplicant.” See generdly 7 Patrick J. Rohan, Zoning and Land Use Controls 8§ 43.02[6] at 43-66

(1998) (“The labd [of sdlf-created hardship] seems to be most properly employed where one acts in
violation of an ordinance and then gpplies for a variance to relieve the illegdity.”). Although some Sates
apply the sef-created hardship rule only in Stuations involving “use’ variances (but not to “dimensond”
variances like the one at issue here), we discern no reason to so limit the scope of thisrule. Cf. id. at

43-71 (criticizing jurisdictions that relax the self-created hardship rule in cases involving area variances:

7 In addition to § 45-24-41(c), the town’s zoning ordinance dso contains this same language in
defining the board’s duty when passing upon a request for a variance. See Johnston Town Code,
8 26-19(b) (“In granting a variance, the zoning board shdl require that evidence of the satisfaction of the
following standards be entered into the record of the proceedings. * * * (2) That the hardship is not the
result of any prior action of the gpplicant and does not result primarily from the desire of the applicant to
redlize greater financid gain.”).
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“Clearly, the concerns of fostering disrespect for the law and encouraging zoning violaions are as
goplicable to the area variance Stuation as to the use variance Stuation.”). Moreover, the plain language
of 8§ 45-24-41(c) does not differentiate between the type of variance sought by the applicant; rather, it
applies equdly to requests for dimensiond, aswell as for use variances.

Given this datutory language and the circumstances concerning how Caruso created the
substandard lot that was the subject of her variance request, the zoning board' s grant of a dimensiona
variance in this case improperly ignored the “prior action of the gpplicant” in creating the aleged
hardship. Here, the undeniable fact is that Caruso’ s prior action caused the planning board to subdivide
her sngle-conforming lot into two substandard-sized parcels, thereby creeting the undersized lot in
question. This*prior action” resulted in the self-created hardship that she later used as the basis for her
variance request® Thus, Caruso sought relief from dimensiond zoning requirements that became
goplicable to her substandard lot only because of her earlier illega subdivision of the property before the
planning board. By ignoring these circumstances and refusing to consder Caruso's “prior action” in
causing the planning board to subdivide her sngle merged lot back into two undersized lots, the zoning
board and the Superior Court misgpplied sate law, respectively, in granting and, then, in upholding the
requested variance. Instead of consdering whether Caruso’s “prior action” before the planning board
had created the “hardship” for which she now sought a dimensond variance, the trid justice accepted

the planning board's conditional decisorf to subdivide Caruso’'s property into substandard lots as

8 An ancient legal maxim speeks to this type of conduct: “Nullus commodum capere potest de
injuria sua propia.” (*No person should profit by his or her own wrongdoing.”).

o When an gpplicant requires both planning board approva and a variance from a loca zoning
ordinance to use his or her property in a certain manner, any planning board decison in favor of the
goplicant is conditiond in nature and therefore does not relieve the zoning board from taking into
account the sdf-created hardship language of 8§ 45-24-41(c). See G.L. 1956 § 45-23-61(a)(1)
(explaining the procedure to be followed by applicants requiring both a variance and planning board
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binding upon the zoning board, and he then declared that the merger provisons of the zoning ordinance
were “not relevant to [the] review of this matter.” Asaresult, he falled to note that the hardship Caruso
sought to avoid via the requested variance was entirely of her own making.

For these reasons, we hold that, in afirming the zoning board’s decison, the trid justice
misgpplied 8§ 45-24-41(c), overlooked materid evidence, and made findings that were clearly
eroneous. To rule otherwise would dlow Caruso and other smilarly Stuated property owners to
circumvent gpplicable zoning laws pertaining to the vdidity of merger provisons like those in the town’'s
zoning ordinance, as well as to evade the threshold showing of hardship that is required to obtain relief
from their gpplication through the granting of adimensiond variance.

Zoning Board Record and Decision

Given our ruling on the merits of this case, we have no need, and therefore, we decline to
address the other procedura issues raised in the petitioners brief. We take this opportunity, however,
to caution zoning boards and their attorneys to make certain that zoning-board decisons on variance
gpplications (whether use or dimensonal) address the evidence in the record before the board that
ather meets or fals to satify each of the legd preconditions for granting such relief, as st forth in
8 45-24-41(c) and (d). Such a specification of evidence in the decison will greetly aid the Superior
Court, and, if necessary, this Court, in undertaking any requested review of these decisons. Indeed,
because of the barebones nature of the record certified to us by the zoning board in this case, we deem

it necessary to comment upon its insufficiency.

goprova: “[T]he applicant shal firgt obtain an advisory recommendation from the planning board, as
well as conditiond planning board gpprovd * * * which may be smultaneous, then obtain conditiona
zoning board relief, and then return to the planning board for subsequent required gpprovas.”).
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“This [Clourt has dtated on many occasons tha a municipd board, when acting in a
quasi-judicia capacity, must set forth in its decision findings of fact and reasons for the action taken.”

Irish Partnership v. Romme, 518 A.2d 356, 358 (R.I. 1986). Findings made by a zoning board “mugt,

of course, be factud rather than conclusond, and the application of the legd principles must be
something more than the recitd of alitany.” 1d. at 358-59.

Here, it appears that one of the zoning board members, who later moved to grant the Caruso
petition, had noted that he was doing 0 because he was gpparently familiar with the “very nice
neighborhood” where Caruso lived, observing that “1 have been through there severd times” As this
Court noted in DeStefano, 122 R.I. at 247, 405 A.2d at 1171, when a zoning board’ s decision relies
upon one or more board members specid knowledge of aloca areaor condition, the board's decison
reflecting its “gpecid knowledge will not be uphed * * * unless the record revedls the underlying facts
or circumstances the board derived from its knowledge of the area” The record before us falls to
reved those underlying facts. Indeed, given a certified record in this case that discloses absolutely no
evidence to support the zoning board's decision, it could not be upheld in any event. And because its
decison contained nether findings of fact nor conclusons of law, the zoning board completey
disregarded its obligation to spdl out its conclusons and reasoning, a duty that is clearly set forth in
Article VI, Section H(1) of the Johnston Zoning Ordinance adopted on December 14, 1994. See ds0

Irish Partnership, 518 A.2d at 358-59.

In short, we can only repeat what this Court stated many years ago in Souzav. Zoning Board of

Review of Warren, 104 R.I. 697, 699-700, 248 A.2d 325, 327 (1968):

“Fndly, we point out that it would be difficult to sustain the
board's decison in any event in view of the inadequate record kept by
it and dso because of the inadequacy of the Satement summarizing its
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decisgon. It might be appropriate to suggest again that, because of the
complicated legd questions incident to al zoning hearings, zoning
boards should avall themsdves of the legd service of ther municipa
lega departments. This would, in our judgment, aid the boards in the
adminigration of justice to al who come before them.”
Conclusion
The petition for certiorari is granted, the judgment of the Superior Court is quashed, and the
case is remanded to that court with ingtructions to enter an amended judgment that vacates the zoning

board's decison to grant the requested variance and, instead, denies the variance for the reasons stated

in thisopinion.

Chief Justice Williams did not participate.
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