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OPINION
Bourcier, Justice. In this apped, the State Department of Transportation seeks review of a
Superior Court find judgment confirming an arbitrator’s award in favor of Aetna Bridge Company, and
gppeds from the denid of its motion to vacate that awvard. Because the record is incomplete, we are
unable to decide the issues presented on gpped.? Consequently, we remand the matter to the Superior
Court for further proceedings consistent with this opinion.
I
Case Travel/Facts
In early 1994, the State Department of Transportation (DOT) advertised for bids to reconstruct
and retrofit Pawtucket Bridge No. 550, a part of Interstate Route 95 in the Gity of Pawtucket. The
design and plans for the bridge reconstruction and retrofit had been prepared for DOT by A.G.

Lichtengtein & Associates (Lichtenstein). Aetna Bridge Company (Aetna) was the successful bidder. It

! The record from the arbitration proceeding was not available to either the Superior Court or to this
Court; consequently, the “facts’ as recited in this opinion are gleaned from the parties briefs and from
the exhibits that were attached to their casefilings.
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contracted with DOT to do the bridge reconstruction work, the bulk of which concerned the installation
of a*“catwak access ingpection system.”

Aetna, as the generd contractor, subcontracted with several companies to fabricate and furnish
the structura sted needed for the bridge catwalks and furnished DOT with a list of the subcontractors
that it had engaged. That list included Northeast Stedl, Jac-Lyn Sted, Inc., and Griffen Iron Works.
Aetna neglected, however, to inform DOT that it dso had subcontracted with L.B. Foster (Foster), a
material supplier, to fabricate the structural stedl for the catwalks. Fodter, as it turns out, had agreed
with Aetna to fabricate the structurd sted for a “lump-sum” payment, which meant that a mutud and
fina cost and price for the work and materials had been agreed upon by both Aetna and Foster.

Pursuant to its “lump-sum” subcontract with Aetna, Foster was responsible for “detalling” the
required structura sted and providing necessary shop drawings for the bridge catwalk. After producing
only two or three shop drawings, Foster decided to hire Alpha Structures, Inc. (Alpha), a Pennsylvania
dructurd sted engineering and detalling company, to produce the remaining drawings. DOT had no
knowledge of ether the Aetna-Foster or Foster-Alpha subcontracts.

Apparently, Alpha estimated that to complete the detaling of the bridge cawak system it
would be required to produce no more than thirty shop drawings, each taking twenty hours, for a tota
of 600 work hours. Unfortunately, however, Alpha underestimated the scope of the projected detailing
work. Instead, it was required to prepare seventy shop drawings and employ an additiona 1650 work
hours to complete the project. Alpha blamed its underestimation of the number of required shop
drawings on inadequate design specifications drawn up by Lichtenstein and sought payment from Foster
for its additiona expenses. Apparently, Foster refused to pay because, in March 1995, Foster sought

payment for Alpha's additiona expenses from Aetna. Aetna refused, contending that it was “squared
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away” on the bridge project and had no remaining liability to Foster because of their subcontract
“lump-sum” payment agreement. Subsequently, however, and apparently as a courtesy to Foder,
Aetna presented what later was said to be a “pass-through” claim on behdf of Foster to DOT.2 DOT
refused to pay, asserting that, pursuant to its general contract with Aetna, it had paid dl that was owed
to Aetna and that it had not been aware of, nor was it ever privy to, any business relationships that
Aetna might have had with any unlisted subcontractors.

On October 22, 1996, Aetna filed a demand for arbitration with DOT pursuant to the Public
Works Arbitration Act, G.L. 1956 chapter 16 of title 37. Theresfter, it successfully moved in the
Superior Court for an order compdling arbitration. An arbitration hearing before a single arbitrator
took place on December 15, 17 and 29, 1997, and January 8, 1998. Eight months later, on October
6, 1998, the arbitrator gave a two-sentence award in favor of Aetnain the amount of $67,845.22.3

On October 21, 1998, Aetna moved in the Superior Court to confirm the arbitrator’s award.
DOT objected to its confirmation and moved to vacate the avard. In objecting to confirmation of the
award, as wdl as in support of its motion to vacate, DOT asserted that it was not until the find day of
the arbitration hearing that it learned for the first time that Aetna’'s clam was a “pass-through” clam on

behdf of Foder; that Aetnaitsalf had been unaware of Foster’s subcontract with Alpha; and that Aetna

2 The “passthrough” daim doctrine emanated from the holding in Severin v. United States, 99 Ct.Cl.
435 (1943), cert. denied, 322 U.S. 733, 64 S.Ct. 1045, 88 L.Ed.1567 (1944). In that case, the
United States Court of Claims held that a genera contractor cannot sue an owner on behdf of one of its
subcontractors to recover monies due the subcontractor unless the generd contractor is itsef ligble to
the subcontractor. Previoudy, we have recognized without expressdy adopting, the existence and nature
of the Severin or “pass-through” clam doctrine in Clark-Fitzpatrick, Inc./Franki Foundation Co. v. Gill,
652 A.2d 440 (R.I. 1994).

3 The award by the arbitrator smply dtated: “Petitioner Aetna Bridge Holding Company is hereby
awarded the tota sum of Sixty Seven Thousand Eight Hundred Forty Five Dollars and 22/100
($67,845.22). Interest is not awarded.”
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had no remaining liabilities semming from its generd contract with DOT to either Foster or Alpha*
Thus, DOT contended that Aetna' s * pass-through” claim was not arbitrable in the first instance; thet the
arbitrator’ s award should not be confirmed; and that its motion to vacate the award should be granted.

Aetna countered that DOT’s motion to vacate did not meet any of the specific and limited
grounds required to vacate an award as set out in § 37-16-18;° that Aetna was permitted to proceed
with a “passthrough” clam on behdf of one of its subcontractors because it validly had liquidated its
ligbility to Fogter in exchange for committing its resources toward pursuing the underlying cdlam;® and,
because DOT had participated in the arbitration proceeding, DOT now was estopped from claiming
that Aetna s “pass-through” clam was not arbitrable.

In his decison, the hearing justice gppears to have acknowledged that Aetna's clam indeed
was a “passthrough” clam on behdf of Foster. However, he questioned whether it was possble for
him to make a find determination concerning the arbitrability of Aetna's *passthrough” clam because

he did not have available to him the entire record of the arbitration proceedings and because the

“ 1t gppears that this evidence was dicited by way of testimony. DOT ingsts that to this day, it never
has seen the Aetna-Foster subcontract or the Foster-Alpha subcontract.

5 General Laws 1956 § 37-16-18 provides:

“In any of the following cases, the court must make an order vacating the award, upon
the application of any party to the controversy which was arbitrated.

(1) When the award was procured by fraud.

(2) Where the arbitrator or arbitrators exceeded their powers, or so

imperfectly executed them, that a mutud, fina, and definite award upon the

subject matter submitted was not made.

(3) If there was no valid contract, and the objection has been raised under the

conditions set forth in § 37-16-13.”
6 Like the dleged subcontracts, the alleged liquidation agreement never was made part of the Superior
Court record, and at ord argument before us, Aetna’ s counseal was unable to recal its contents.
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arbitrator had made no findings about whether Aetna's clam was, in fact, a “passthrough” clam.
Therefore, the trid justice determined that he was “congtrained to and must * * * affirm the award.” As
a result, he confirmed the arbitrator's award and denied DOT’s motion to vacate. An order and findl
judgment to that effect was entered on May 11, 1999, and DOT timely filed its notice of apped.
M1
The Appellate Contentions

Inits gpped, DOT contends that Aetnd s contractua obligations to DOT concerning the bridge
project had been performed fully and compensated for in accordance with its general contract with
DOT, and that Aetna lacked standing to bring a “pass-through” clam againg DOT for one of the
project’s subcontractors to whom Aetna had no liability and with whom DOT had no privity. DOT
additionaly contends thet its questioning of the arbitrability of Aetna's “passthrough” clam essentidly
presented a chdlenge to the subject-matter jurisdiction of the arbitrator that should have been
considered de novo by the Superior Court hearing justice at the hearing on DOT’ s motion to vacate the
arbitrator’ s award, but was not so considered.

Aetna, on the other hand, contends that because DOT failed to chalenge the arbitrability of
Aetna's clam a the outset of the arbitration proceeding and, instead, participated in the proceeding, it
was estopped from doing so at the Superior Court hearing to confirm the arbitrator’ s award, pursuant

to § 37-16-13.” It additiondly contends that because it was ligble to Foster through the liquidation

7 Section 37-16-13(1) providesin pertinent part:

“(1) A paty who has participated in any of the proceedings before the arbitrator or
arbitrators may object to the confirmation of the award only on one or more of the
grounds hereinafter specified (provided that he or she did not continue with the
arbitration with notice of the facts or defects upon which his or her objection is based)
because of a failure to comply with § 37-16-8 or with § 37-16-10 or because of the
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agreement, its clam was not precluded by the “pass-through” doctrine® ingteed, it asserts, the clam
was arbitrable and that DOT has faled to enunciate any of the grounds permitting the vacating of the
award as provided by § 37-16-18.
11
Analysis
Inits demand for arbitration, Aetna had identified the following issues to be arbitrated:
“1. Whether Aetna is entitlted to an equitable adjusment in the
Contract amount to compensate Aetna for those extra costs
incurred as aresult of dleged errors and omissonsin the desgn
drawings from the structura sted for catwalks;
“2. Whether said dleged erors and omissons equate to a
condructive change entiting Aetna to atorneys and
consultants' fees; and
“3. Whether Aetnaiis entitled to interest on itsclams.”

Because “[tlhere is no provison in the Public Works Arbitration Act for the taking of

depositions’ and discovery, DOT “had no statutory means for obtaining discovery.” Lutz Enginesring

Co. v. Serling Engineering & Consruction Co., 112 R.I. 605, 608, 314 A.2d 8, 9 (1974).° Therefore,

improper manner of the sdlection of the arbitrators.”

8 As noted earlier, the purported liquidation agreement never was presented to the Superior Court, nor
to this Court on apped.

°In Lutz, we declared that a party to an arbitration proceeding could “not invoke the discovery
provisons of [Rules 26-37 of the Superior Court Rules of Civil Procedure] in ad of arbitration[,]
[because] [t]he Rules of Civil Procedure govern only civil actions” Lutz Enginegring Co. v. Sterling
Engineering & Condruction Co., 112 R.l. 605, 608 n.3, 314 A.2d 8, 10 n.3 (1974). SeedsoRule 1
of the Superior Court Rules of Civil Procedure; Ruff v. Metropolitan Property and Liability Insurance
Co., 508 A.2d 672, 673 (R.I. 1986) (“an arbitration proceeding is not an action a law[;] * * *
consequently[,] the parties in such proceedings may not invoke the discovery provisons of the Superior
Court Rules of Civil Procedure”).
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it was unable through ordinary discovery procedures to ascertain the true nature of Aetnd's arbitration
clam before the arbitration hearing began.

In light of such a discovery redriction, DOT and Aetna apparently had agreed to voluntarily
exchange discovery materias. However, while both DOT and Aetna did exchange some pre-hearing
discovery materids, it appears that Aetnadid not disclose to DOT that it had subcontracted with Foster
to fabricate the structura sted for the catwalks and that Foster had agreed to receive a “lump-sum’
payment from Aetna for that work. Nether did it disclose to DOT that Foster had in turn
subcontracted out the “detailing” work to Alphato produce the necessary shop drawings for the bridge
cawadk sysem. In fact, when Fogter initidly subcontracted out its work to Alpha, Fogter falled to
inform even Aetna of that subcontract. In addition, the aleged liquidation agreement that Aetna aluded
to, as well as the Foster and Alpha subcontracts, apparently never were produced, even a the
arbitration hearings.

Thus, before the arbitration hearing began on December 15, 1997, DOT was hardly in a
position to differentiate between the various subcontracting relationships that had been undertaken by
Aetna to complete its generd contractor obligations to DOT under the bridge restoration work

project.’® Indeed, based upon Aetna's own demand for arbitration, it appeared to DOT that Aetna

91n its gppellate brief, DOT notes:

“Prior to the commencement of the arbitration on December 15, 1997 RIDOT
submitted an Arbitration Statement based upon the limited facts known at that time.
Throughout the discovery process RIDOT raised numerous questions about the various
business relationships established by Aetna to accomplish the work under the Contract.
The RIDOT s initid focus was on Northeast Sted of North Kingstown, Rhode Idand
(Northeast) and the other subcontractors on the approved subcontractor list. However,
even after the completion of discovery it was till not clear who the subcontractors were
on thejob or how L.B. Foster wasinvolved. The RIDOT participated in the arbitration
while reserving its rights to clarify the various business relationships under the Contract
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merely was seeking for itsdf an “equitable adjustment in the [generd contract] amount to compensate
Aetna’ for extra cods that it had incurred as a result of the aleged errors in the Lichtenstein design
drawings for the structurd stedl needed for the bridge catwalks.

DOT contends that it became gpparent only on the find day of the arbitration proceeding that
Aetna was not seeking any amounts from DOT to “compensate Aetna’ but, instead, Aetna' s arbitration
cdam was, in redity, a “passthrough” clam whereby Aetna was seeking to obtan additiond
compensation for either Foster or Alpha to help resolve the dispute that existed between those two
subcontractors. On that day, DOT asserts, it learned from the testimony of John McCann (McCann),
Aetnd s vice presdent, that Aetna's clam was a “pass-through” clam on behdf of Foster. He testified
that al pricing for the materias subcontracted for in Aetna’ s purchase order to Foster was pursuant to a
“lump-sum” contract. He said that Aetna had paid Foster the agreed upon “lump-sum” amount and had
no outstanding liabilities with Fogter, and that he had no knowledge of Foster’s business rdationship
with Alpha. McCann apparently testified without equivocation that Aetna had no pending liabilities or
debts associated with its general bridge project contract with DOT. When DOT discovered that Aetna
goparently no longer was liadble to Fodter, it raised its Severin doctrine chdlenge to the substantive

arbitrability of Aetna's “passthrough” cam. See Severin v. United States, 99 Ct.Cl. 435 (1943),

cert. denied, 322 U.S. 733, 64 S.Ct. 1045, 88 L.Ed.1567 (1944).
Aetna disputes DOT’s “passthrough” clam contention and asserts that its liquidation
agreement with Foster condtitutes a liability to Foster. However, that purported liquidation agreement

apparently never was produced by Aetna at the arbitration hearing, nor was it presented to the hearing

and the potentid impact on arbitrability (see RIDOT’ s Arbitration Statement, December
15, 1997 * * *)”



justice in the Superior Court proceedings. Aetna additiondly avers that because DOT continued to
participate in the arbitration proceeding after raisng its subgtantive Severin “pass-through” arbitrability
chdlenge, DOT thereby waived its chadlenge and theresfter was estopped from raising it anew a the
Superior Court hearing on its motion to vacate the arbitrator’ s award. We disagree.

“It is wdl settled in this jurisdiction thet if a party objects to substantive arbitrability at the
arbitration hearing and then proceeds to abitration, the paty has preserved the [substantive

arbitrability] issue for later determination by a reviewing court.” State v. Loca 2883, American

Federation of State, County and Municipal Employees, 463 A.2d 186, 189 (R.l. 1983). See dso

State Depatment of Mentd Hedth, Retardation and Hospitals v. Rhode Idand Council 94, 692 A.2d

318, 323 (R.I. 1997). Indeed, DOT was not required to object to substantive arbitrability at the
arbitration hearing to preserve the issue for gpped. “This is S0 because we deem ‘the question of
subgtantive arbitrability, the right to have the grievance heard in arbitration at dl, [to be] the equivaent of

subject matter jurisdiction in the courts’ 7 Sate Depatment of Menta Hedth Retardation and

Hogpitals, 692 A.2d at 323 (quoting Nathan & Green, Chdlenges to Arbitrability, in 1 Labor and

Employment Arbitration 8 13.01[4], at 13-12 (Borngein & Godine ed. 1996)). Consequently,

subgtantive arbitrability, like subject matter jurisdiction, can be raised a any time. See Rhode Idand

Brotherhood of Correctional Officers v. State Department of Corrections, 707 A.2d 1229, 1235 (R.1.

1998).

We discern from the sparse record before us that the initia problem encountered by the
Superior Court hearing justice in this case was the absence of any stenographic record of the arbitration
hearing and of the evidence that was presented at that hearing. Enhancing that problem was the

arbitrator’s bare-boned two-sentence award, wherein he smply hurdled over four days of hearing
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testimony and DOT’s chdlenge to Aetnd's danding to arbitrate its “passthrough” clam by tersdy
dating: “Petitioner Aetna Bridge Holding Company is hereby awarded the total sum of Sxty Seven
Thousand Eight Hundred Forty Five Dollars and 22/100 ($67,845.22). Interest is not awarded.”**
The hearing justice acknowledged that difficulty when noting:

“The Court’'s andlyds of this matter which it believes mugt rise or fal
dependent on the issue of whether the arbitrator so imperfectly
exceeded his power by reason of a manifest error of law because of his
tota disregard of law caled to his attention, or total misunderstanding of
such law is made wdl-nigh impossible because as noted in Footnote 1
on Page 7 of respondent’'s memo herein it is impossible from reading
the arbitrator’s award, and it is impossible from the record that has
been made avalable for this Court to determine what issues were
conddered by the arbitrator and/or on what basis he rendered his
award.”

It further gppears from the transcript of the hearing justice's decision that he erroneoudy
equated the issue of the subgtantive arbitrability of Aetna's admitted “pass-through” clam with the usud

deference accorded an arbitrator’s award.*?> This Court has held that “the issue of whether a dispute is

1\We do not fault the arbitrator’ s two-sentence decison.  Arbitrators are under no obligation to set out
reasons for their award, their findings of fact or their conclusions of law on which an award is premised.
See Sate Department of Mental Hedlth, Retardation and Hospitals v. Rhode Idand Council 94, 692
A.2d 318, 322 n.12 (R.I. 1997). However, when, as here, no transcript of the hearings were available,
findings, if made by the arbitrator, would have been of great assstance to the hearing justice, as well as
to this Court.

2The hearing justice Stated:

“This Court believes as a matter of law that the decison of our Supreme Court in
Clark-Fitzpatrick, Inc./Franki Foundation Co. versus Gill recorded at 652 A.2d 440 at
page 449, a 1994 Rhode Idand decision, does not undercut the holding by the Court of
Clamsin Severin versus the United States, 99 Court of Claims 435, a 1943 decision in
which cert was denied by the United States Supreme Court a 322 U.S. 733 in 1944;
to wit, agenera contractor cannot recover from an owner unless the genera contractor
is lidble to the subcontractor. It appears, arguendo, that eement is here absent; and if
that, in fact, were the case, then, in fact, the arbitrator did, if this were called to his
attention, exceed his power, or he so imperfectly executed his powers by reason of a
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arbitrable concerns a question of law and is subject to a broader sandard of review than is the

arbitrator's decison on the merits” State Department of Mental Hedth, Retardation and Hospitals,

692 A.2d at 323. This Court’s review of such a netter must be de novo. See Providence Teacher's

Union Loca 958-American Federation of Teachers v. Providence School Committee, 433 A.2d 202,

205 (R.l. 1981).

We conclude from our de novo review of the substantive arbitrability issue before us, and from
our review of the respective contentions of the parties to this gpped, that if Aetna's clam againg DOT
indeed was a“pass-through” clam with no concomitant ligbility to Aetna, then it would not be arbitrable
pursuant to the doctrine enunciated in Severin, a doctrine to which we now formaly subscribe®

Consequently, we remand this case to the Superior Court to determine the subgtantive
arbitrability of Aetna's clam. If that dlam is determined to be a “passthrough” clam, that court will
deny Aetna's motion to confirm the arbitrator’s award and will grant DOT’s motion to vacate the
award. If, on the other hand, the court determines that Aetna's clam is not a “ pass-through” claim, it
will grant the motion to confirm the arbitrator’ s award and will deny DOT’ s motion to vacate the award.

In presenting evidence to the Superior Court on the substantive arbitrability of Aetna's clam, the
parties and the court shal not be redtricted to the record before the arbitrator and evidence that was

presented to him.

manifest disregard of the last mentioned legd principa. And under those circumstances,

the motion of DOT to vacate the award would be granted.”
1B\We note o, that “it is insufficient proof for a prime contractor who is suing an owner to prove tha
his [or her] subcontractor has sustained injury or damage through fault of the owner unless the prime
contractor goes further and shows that he [or she] somehow is responsible to the subcontractor for
those damages.” Department of Transportation v. Claussen Paving Co., 273 S.EE.2d 161, 164 (Ga
1980).
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The State of Rhode Idand Department of Trangportation's apped is sustained. The find
judgment of the Superior Court as entered is vacated. The papers of this case are remanded to the
Superior Court with direction to conduct a new evidentiary hearing on Aetna's motion to confirm and

on DOT’ s motion to vacate in accordance with this opinion and to enter judgment accordingly.
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