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OPINION
Bourcier, Justice. Elton Smpson (Smpson) gopeds from the Superior Court’s denid of his
gpplication for postconviction reief filed pursuant to G.L. 1956 chapter 9.1 of title 10. He had been
convicted of first-degree sexud assault, burglary, assault with a dangerous weagpon, and breaking and
entering. In his appea, Smpson aleges that he was denied his federal Sixth and Fourteenth
Amendment right to effective assstance of counsdl a his Superior Court jury trid as the result of a per
se conflict of interest that existed between two assstant public defenders, one of whom had succeeded
the other in representing him. For the reasons we hereinafter set out, we afirm the denid of his

goplicationfor postconviction relief.

Factsand Case Trave
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During the early morning hours of July 30, 1988, Smpson rgped Jane Doe (Doe)! at
knife-point in her bed after bresking into her gpartment. After fleeng, Smpson then surreptitioudy
entered the gpartment of Mary Roe (Roe)? and held a knife to her throat. He subsequently was
arrested, indicted for both incidents and arraigned on one count of first-degree sexud assault, two
counts of burglary, and one count of assault with a dangerous weapon.®

At a Superior Court bail hearing on December 1, 1988, Smpson was represented by Richard
Brousseau (Brousseau), an assstant public defender in the office of the Public Defender. Despite
Brousseau's admonishments, Smpson indsted upon testifying a his bal hearing, and in the course
thereof provided incriminating testimony, including that he was “not sure” whether the dlegations made
agang him were true*

Thereafter, Smpson wrote to Richard M. Casparian (Casparian), who was then the dtate's
Public Defender, expressing his disenchantment with Brousseau and asking to be assgned a new
assgant public defender. After the bail hearing, Brousseau withdrew as Smpson's atorney. Dde

Anderson (Anderson), another assstant public defender, was assigned to represent Smpson at histrid.

At his Superior Court jury trid, Smpson once again ingsted upon testifying. This time, he was ble to
testify with much greater recollection and detall than a his ball hearing in denying the crimind dlegations

leveled againgt him. On cross-examination, however, the prosecutor confronted Simpson with portions

1 Obvioudy, afictitious name to protect the identity of the victim.
2 Again, obvioudy afictitious name to protect the identity of the individual.
3 One count of burglary was later reduced at tria to breaking and entering without consent.

4 Elton Simpson (Simpson) testified at the bail hearing that he was * not sure” whether Jane Do€'s (Doe)
dlegations were true and that he recdled only going to a club, sandwich shop, and house party, and
phoning Mary Roe (Roe) before he was arrested at Roe' s dwelling.
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of hisearlier ball hearing testimony to effectively impeach Simpson’ stestimonid credibility.

On April 5, 1990, a superior court trid jury, after deliberating over atwo-day period, returned
guilty verdicts on each charge. On June 26, 1990, sentences totaling fifty years were imposed on
Simpson, twenty-five years of which were to be served and the remaining twenty-five years were
sugpended.  Anderson, because of criticism leveled againgt him by Simpson after the jury returned its
verdicts, then withdrew as Smpson’s attorney, and Mary June Cires (Cired), an experienced attorney
in private practice, was gppointed to represent Simpson in his gpped. In his gpped, Smpson
chdlenged only his conviction on the burglary count, contending that the trid judtice erred in falling to
grant his motion for judgment of acquittd on that charge. We denied his goped and affirmed his

conviction on June 23, 1992. Statev. Smpson, 611 A.2d 1390, 1394 (R.I. 1992).

In 1994, Cires withdrew from the case. Five private defense attorneys theresfter were
gppointed in successon to represent Simpson in his postconviction proceedings, dl of whom declined
or withdrew from that representation. James T. McCormick, a private defense counsdl, was the last to
be appointed to represent Smpson in his postconviction proceeding.® Simpson’s Superior Court
goplication for postconviction rdief pursuant to 8 10-9.1-1 wasfiled on July 30, 19975 In his
gpplication, Smpson contended that his federa Sixth Amendment right to effective assistance of counsd

had been violated. He argued that a per se “conflict of interest” existed between Brousseau and

5 It gppears from the record that after Mary June Cires withdrew from the case, the court appointed in
succession Lise J. Gescheidt, Lidia M. Sanchez, Richard Corley, Mark Smith, and Stephen Nugent.
& General Laws 1956 § 10-9.1-1 providesin pertinent part:

“(a) Any person who has been convicted of, or sentenced for, a crime,

aviolation of law, or a violation of probationary or deferred sentence

datus and who clams. (1) That the conviction or the sentence was in

violation of the conditution of the United States or the condtitution or

laws of thisgtate; * * * (6) * * * may inditute, without paying a filing

fee, aproceeding under this chapter to secure relief.”
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Anderson, condituting a per se denid of his Sxth Amendment right to have effective assstance of
counsdl, and that because of that conflict, his public defender attorneys performed deficiently, before
and at histrid.” Integrd to both assertions was Simpson's contention that Brousseau had called him to
testify at the ball hearing agangt his express wishes, and in spite of the “fact” that he had informed
Brousseau that he had taken prescription medication for a back-rdated injury, which purportedly
affected his ability to testify. Simpson contended that Anderson, who replaced Brousseau as his
counsd, then should have atempted to have his bail hearing testimony excluded, but that he neglected to
do so. Simpson never daborated on how he expected that to be done. Simpson’s postconviction
goplication adleged in part only that Anderson hed falled to take action with regard to the ball hearing
testimony because “he and Mr. Brousseau worked together” as colleagues at the public defender’s
office and therefore Anderson “did not want to get involved.”

At the postconviction hearings, the main evidence of the aleged per se “conflict of interes” and

the later ineffective jury trid performance by his trid counsd, came from the testimony of Simpson.®

7 Although Simpson aleges that Dale Anderson (Anderson) performed deficiently, it is unclear whether
he aso contends that Richard Brousseau (Brousseau) performance fell below an “ objective standard of
reasonableness.” In Simpson’'s application, he dleged that “Applicant’s trid atorney did not dicit
testimony or offer evidence that gpplicant was on medication & the time of his bail hearing tesimony,
which could have affected his ahility to recal and his ability to testify. It is gpplicant’s argument thet the
falure to do so condtitutes ineffective assstance of counsdl * * *.” However, he dso dleged in his
gpplication that “ Applicant’s conviction should be set aside because he did not have effective assstance
of counsd prior to and during the trid of this case” After the postconviction hearings in a
“Memorandum,” Simpson dleged that “the quality of his representation fell below the legal standard for
effective assstance of counsd. As a result of his atorneys conflict of interest, and ther ineffective
assistance, Mr. Simpson is requesting that this Honorable court vacate his conviction and sentence” He
then proceeds to contend only that “ Attorney Anderson’s failure to address the medication issue was a
way of explaining Mr. Smpson’s ball tesimony amounts to ineffective assstance of counsd” and that
“Mr. Anderson’s representation ** * * fell below an objective standard of reasonableness’” Because
Simpson fas not raised this contention on gpped, we need not resolve this disparity or address it
further.

8 Adde from the testimony of Simpson and “sx pages of gpplicant’'s medica records’ attached to
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Simpson testified at the postconviction hearings that he had informed Brousseaul on numerous occasions
that he was on prescription medication for a back problem and that this medication caused him to fed
lightheaded on the day of the bail hearing.

Simpson dso indsted that he had informed Brousseau, before the bail hearing, that he wished to
testify only about the charges by Doe, the rape victim, and would not testify if both Doe and Roe, the
second victim, testified at the ball hearing.® Simpson apparently had wanted the charges related to the
two victims severed and wanted to have two separate bail hearings for each charge. After both Doe
and Roe did in fact tedify agangt him at the bal hearing, Smpson then dleges tha he informed
Brousseau during abail hearing noon recess period that he no longer wished to testify because he would
have to “incriminate’ himself to “a certain extent agangt Mary Roe in order to protect mysdf aganst
Jane Doe” At this point, Smpson then aleges that Brousseau ingsted that he testify. Simpson dso
testified that he had informed Brousseau during this noon recess period that he did not want to testify a
the ball hearing “because [he] wasn't feding well.” Simpson then aleges that he informed Brousseau
that he was no longer happy with Brousseau's representation and that he wished Brousseau to remove
himsdf from the case. According to Smpson, this angered Brousseau, and Simpson was then *under
the impression when he [Brousseau] got upstairs he was going to ask the judge to gppoint someone else
to the case” When the hearing resumed, however, Smpson clams that Brousseau “dl of a sudden”

caled him to tetify.

Simpson’s postconviction application, at his postconviction hearing, Simpson only proffered to support
his contention with a transcript of his bail hearing testimony and what he described as a “ supplementad
answer by the State to a discovery request.”

® Simpson tetified that he was worried that “there was a possibility of maybe | was guilty to a certain
extent” in regard to the Roe dlegations and, thus, did not want to testify about them.
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Simpson aso tedtified that he wrote to Casparian, the state Public Defender, asking for the
assgnment of new counsd because “there was a total breskdown in lawyer-client relationship” and
“[t]here was no way | was going to talk to Mr. Brousseau again, and could he please gppoint another
lawyer."10

After Anderson was assigned to take over Simpson’'s case, Smpson says he told Anderson
that he wanted his ball hearing testimony suppressed before histrid began because he had testified while
“under duress and under medications at the time.” He aso aleges he told Anderson that he wanted the
charges related to Doe and Roe to be severed and tried separately. According to Smpson, Anderson
rejected these requests because Brousseau and he “worked together” and Anderson was “more
concerned with protecting Mr. Brousseau and his office than he was in protecting me” Simpson
testified that he did not pursue these requests further and retained Anderson as his counsdl only because
of circumstances that arose following his arrest on another and new sexud assault charge shortly before
trid:

“Q: So what did you discuss about -- did you have any discussion
with Mr. Anderson about what to do about that Stuation?

“A: Yes. At the time Mr. Anderson sad, well, | might be adle to get
you out so it won't look that bad of you being in jail, maybe you can
gart your tria from the street. He told me a the time if you can forget
about the dtuation as far as the suppresson part and the suppression
and medication part with Mr. Brousseau, I'll be able to get you out of
here. It doesn't look good, but I'll do my best. | was so scared
garting my trid because | had no notice or anything | was going to be

garting my trial. | was so scared | agreed if you could get me out |
would forget it.”1*

105 mpson' s aleged letter to Casparian does not gppear in the record.

1Smpson was arrested prior to trid after alegedly bresking into afriend’s house a 4:45 am. and
attempting to sexudly assault another woman
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Simpson’s uncorroborated account of his interactions with both Brousseau and Anderson is
flatly contradicted by other evidence that we discern in the record. The record demongtrates
unequivocaly that on multiple occasions Brousseau advised Simpson that he should not testify at the ball
hearing. In addition, Simpson himsdf acknowledged under oath that Brousseau had advised him not to
testify on the day before the ball hearing and, as wdl, on the morning of the bail hearing. The fallowing
colloquy took place during direct examination of Simpson at the postconviction hearing:

“Q: Did you make that known to Mr. Brousseau?

“A: Yes | did.

“Q: Did hetdl you thet you shouldn’t testify a al at thet bail hearing?
“A: Hetold methat | shouldn't testify at the bail hearing, yes.

“Q: Wha was said between you and Mr. Brousseau in the cellblock
[9c] the firgt time you talked to hm that day about your testimony?

“A: | asked him what, was Mary [Roeg] coming to testify? He said he
hadn’t seen her, and as far as he knew, she wasn't coming, so | ld
him down [sc] | ill wasn't going to testify againg both, but if | hed to,
the only way | would testify, | would testify againgt Jane, | would like to
leave that open as an option.

“Q: What did he say to that?

“A: He says that he didn't think | should testify, but something to the
extent that if | want to, | would have to Sgn a piece of paper.

“Q:. Didyousgnit?

“A: Yes | did”

The record adso contains Smpson’s Sgned declaration, acknowledging that he wanted to testify at the
ball hearing and that Brousseau had advised againgt his doing so.  Although the record does show that
Simpson, some two weeks before the bail hearing, had been prescribed two medications for his back,
Robaxin and Naprosyn, there is no other evidence in the record -- other than Simpson’s testimony -- to
establish that Simpson was taking that medication at or around the time of the bail hearing or that such

medication, whenever it had been taken, had produced the debilitating sde effects Simpson now
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dleges®? Furthermore, Smpson testified at the postconviction hearing that he was not certain that he
had even informed Brousseau concerning the type of medication that he was taking.

Brousseau dso tedtified at the postconviction hearing. He stated that Simpson testified at the
bal hearing againg his advice. He explained that he repeatedly had advised Simpson not to testify and
that the bail hearing transcript would be available later during Smpson’s trid and could be used for
purposes of impeachment © contradict Smpson’s trid testimony should Smpson eect to tedtify.
Brousseau dso tedtified that Simpson never brought to his attention that he was on prescription
medication or felt lightheeded as a result of taking any medication As noted earlier, Smpson himself
admitted that he was uncertain about whether he had told Brousseau what medication he was taking.

Anderson ds0 tedtified a the postconviction hearing. He testified that he could not recal any

conflict of interest that existed when he represented Simpson a trid. He emphaticaly denied that any

29 mpson tedtified at his sentencing hearing that a “nurse’ a the Intake Center provided him with
“medication” on the morning of the hearing. Simpson, however, did not cal this nurse to tetify a his
postconviction hearing.  Smpson dso tedtified a his postconviction hearing that “prison officids’
administered Robaxin to him once in the morning and once in the evening. However, no “prison officid”
was caled to testify by Smpson a the post-conviction hearing. At the postconviction
relief hearing, there was no expert medica testimony presented to establish that the medication,
particularly Robaxin, produced the side effects that Simpson had dleged, because his atorney James T.
McCormick (McCormick) said “frankly, | don't fed it's necessary.” McCormick informed the court
only that he wished to introduce the Physician's Desk Reference as an exhibit during the hearing to
corroborate Smpson’s claims that Robaxin made him fed dizzy and lightheaded. However, this exhibit
was not introduced. Pursuant to Rule 803(18) of the Rhode Idand Rules of Evidence statements
contained in alearned treatise first established as areliable authority in the fidld of medicine may then be
“read into evidence but may not be received as exhibits.”

In his gpplication for postconviction relief, Smpson has attached six pages of the Corrections
Department medicd records, which show that Simpson had been seen by a physcian for a muscle
gpasm, apparently a lingering consequence of a stabbing that had occurred in 1981. Among other
prescriptions, Simpson had been prescribed 500 mg Robaxin and 375 mg Naprosyn on August 30,
1988, and again on October 6, 1988. On November 17, 1988, Simpson was prescribed 750 mg
Robaxin and 375 mg Naprosyn. The last prescriptions were prescribed weeks before his ball hearing.
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“conflict of interest” ever existed between his representation of Simpson and his affiliation with the public
defender’s office:

“Q: Did you fed that the public defender’s office may have had a

conflict of interest in continuing to represent Mr. Simpson?

“A: No. Infact, | felt good about the case, to be honest with you. |

thought, | believed Mr. Smpson and | had a good rdationship. |

thought perhaps that we did have a good shot at trid. The jury was out

acouple of days, and only after the verdict did | first hear Mr. Simpson

was going, thinking of making a complaint againg me.”*®
Anderson denied that he was asked to, or that it would have been possible, to have had Simpson's ball
hearing testimony suppressed before Smpson’'s jury trid. He did tedtify that the prosecutor had
informed him that he would not use the bail hearing testimony a the trid during the prosecution’s
case-in-chief, but would use it only to impeach Simpson if Simpson elected to tedify a his trid.
Anderson  tedtified that Simpson wanted to testify a his trid and that he did not disagree with
Simpson’s decision, particularly because as Anderson explained, Simpson might hep himsdf by givinga
“coherent account.” He did, however, warn Smpson that the prosecutor could use the bail hearing
transcript to impeach his credibility.

The record establishes that Anderson did attempt to mitigate the anticipated effect of Smpson’s

earlier bal hearing testimony by suggesting during his questioning of Simpson on direct examination that
Smpson a the bail hearing had never been given the opportunity to tell his sde of the story to

Brousseau before tedifying.’* Anderson later attempted to explain away the discrepancies in Smpson’s

13Thejury returned a verdict during its second day of ddliberations.
14 Anderson asked Simpson the following questions on direct examination:
“Q: Mr. Smpson, have you ever told your Sde of the story in public
before?
“A: No. Thisisthefirg time.
“Q: Didyou, on aprior occasion, back in December of 1988, had
testified before ajudge but not ajury?
‘Al Yes
-9-
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bal hearing tetimony by tdling the jury in his dosng argument that Smpson “waan't feding wdl” and
that “[h]e was on medication” on the day of the ball hearing.

Y et, Anderson testified that, even if he had known more about Simpson’s clam of being under
the influence of medication, he ill was not “going to focus on that for a couple of reasons” He
explained:

“One, | didn’t want to draw the jury’s atention to his former testimony

because it was somewhat inconsstent. And two, | think a fair reading

of the transcript will sustain me here, the bulk of the jury’ s attention was

on hisverson of the everts of that night.”
Anderson additiondly tedtified that he beieved tha a Smpson's jury trid the impact of any
inconggencies between Simpson’s bail hearing and his trid testimony had been mitigated by the
prosecutor’s fast reading of certain portions of Simpson’s bal hearing testimony during his
cross-examination of Simpson*®* The trid justice had in fact twice asked the prosecutor to “dow
down,” during his reading of those transcript portions.

After consdering dl the evidence introduced at the postconviction hearing and, as well, passng
upon the credibility of the various hearing witnesses, a Superior Court trid justice rgected Smpson’s
contentions and, on December 19, 1999, denied his goplication for postconviction rdief. He

specificdly found that Simpson had failed to show by a preponderance of the hearing evidence that

there was any actua conflict of interest that existed between Brousseau and Anderson that might

“Q: Andwas| your lawyer at that time?

“A: No, you weren't.

“Q: Had you told the lawyer you had then the details of your side of the

sory?

“A: No, I did not.”
15Anderson asserted that the forma charges against Smpson were so related that “there was never any
guestion of severance.”
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adversely have affected Simpson’s federal conditutiond right to effective assstance to counsd. In
reviewing the testimony of Brousseau, Anderson, and Simpson, the only witnesses who testified at the
postconviction hearing, the hearing justice concluded that both Brousseau and Anderson, because of the
passage of time, “had little direct memory of the events complained of by Simpson,” and that he was
clearly neither impressed nor persuaded by Smpson’s testimony. Concerning Simpson’s testimony he
sd:

“Here, of course, Smpson's testimony before this Court, if believed,
would cregte a Stuation where Public Defender Anderson would have
been protecting his colleague at the expense of his client and under case
lawv would have been breaching his duty of undivided loydty to his
client, Smpson.

Further, the case cited by petitioner by Simpson, [Cu]yler v. Sullivan
found at 100 Supreme Court 1708 which is aso 446 U.S. 335, 1980,
seems to make clear that such a per se violation of the fundamentd right
to effective counse mandates post-conviction relief. However, here
petitioner has failed to show by a preponderance of the evidence that
there was an actud conflict which adversdy affected his conditutionaly
guaranteed rights to counsd. Put smply, the Court is not satisfied that
petitioner has established by a preponderance of the evidence that
Public Defender Anderson had divided loydties. Thus the Court finds
that Smpson has faled to establish what | will cal a per se violation of
his mentioned right to counsd.”

The postconviction hearing justice dso found that there had been no credible evidence
introduced to support Simpson’s contention that & Simpson’s ball hearing and & his trid, his attorneys
had committed any errors that individualy or collectively could amount © ineffective assstance of
counsd and thet, even if the attorneys did err, those errors did not, in any material way, prejudice
Simpson. He explained that:

“Inreview of the record and case at bar [d¢] is devoid of evidence that

in fact counsels [Sc] made errors. To suggest, as has been suggested,
that counsd should have required a bifurcated bail hearing on its face to
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this Court is preposterous. To suggest that the testimony at the ball

hearing could have or should have been excluded againg [d3c] drans

credulity so far as this Court is concerned.”
He dso determined that, dthough there was some evidence indicating that Simpson had in the past
taken prescription medication, there was no credible evidence introduced that established that Simpson
had taken such medication a or around the time of the bal hearing or that such medication produced
the lightheadedness, memory loss, or any incgpacity dleged by Smpson. In fact, according to the
medical records introduced by Simpson, he had last been prescribed Robaxin and Naprosyn two
weeks before the December 1988 bail hearing. Thus, the hearing justice found “beyond a question”
that the record before him left no question in his mind about the sufficiency of the trid evidence to
convict Simpson and that the guilty verdicts returned by the trid jury were based entirdly upon tha
evidence, and not because of any ineffective assstance of counsd.

On apped to this Court, Simpson contends only that the postconviction hearing justice erred by
dedlining to find that Simpson had been “denied effective assistance of counsd” because of wha he
dleges condituted a per se conflict that existed between the two public defenders, Anderson and
Brousseau, and that he further argues “precluded the use of trid srategy at appellant’s [Smpson’s|
trid.” It appears that Simpson actually asserts here two related contentions: (1) that a per se inherent
conflict of interest exigted, in violation of his federd Sixth Amendment right to effective assstance of
counsd, because one public defender would have been required to argue a his jury trid the
incompetency of another public defender from the same office; and (2) that a conflict of interest did in

fact exist between Brousseau and Anderson and that conflict dso amounted to a violation of his Sixth
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Amendment right to effective assstance of counsd.’® He contends that, as a result of this per se and
actua “conflict of interest,” his defense at trid was adversely affected because Anderson had neglected
to move to suppress or exclude his bal hearing testimony from being used at his trid and, “more
redidicdly,” faled to adequatdly explan away the inconggencdies in his bal hearing testimony during
Simpson’s case-in-chief.*” For the reasons explained hereinafter, we rgject dl of these contentions.

[

Standard of Review

We begin by reterating the standard we employ when reviewing a hearing judtice' s decision
rendered following a hearing on an agpplicant’s postconviction relief application.  Under 8
10-9.1-1(a)(1), postconviction relief is available to an individua convicted of a crimina offense, who
contends, inter dia, that his conviction or sentence was in “violation of the conditution of the United
States or the conditution or laws of this state” The hearing justice's findings “are entitled to stand
undisturbed on appedl in the absence of clear error or a showing that material evidence was overlooked

or misconceived." Heath v. Vose, 747 A.2d 475, 477 (R.l. 2000), (quoting Beagen v. State, 705

A.2d 173, 176 (R.1.1998)). However, "the ultimate determination concerning whether [a defendant's]

condtitutiond rights have been infringed must be reviewed de novo." Powersv. State, 734 A.2d 508,

514 (R.1.1999) (citing Ornelas v. United States, 517 U.S. 690, 696-97, 116 S. Ct. 1657, 1661-62,

18]t is not entirely clear whether Simpson’s brief makes both these contentions or merely that a particular
conflict of interest existed between Brousseau and Anderson. Nevertheless, to ensure that Smpson is
fully heard, we address both contentions in this opinion.

17Such potentiad grounds for exclusion or explanation centered on why “[Simpson] was cdled to testify
at the bail hearing” and “why the court was not informed about the appellant’ s complaints of not feding
well due to the prescribed medications that he was taking.”
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134 L. Ed. 2d 911, 919 (1996); Broccali v. Moran, 698 A.2d 720, 725 (R.1.1997); Madtracchio v.

Moran, 698 A.2d 706, 710 (R.1.1997)).

In carrying out our de novo review, however, we acknowledge that, in the context of reviewing
an dleged violation of a defendant’s condtitutiond rights, “a reviewing court should take care * * * to
review findings of higoricd fact only for clear error and to give due weight to inferences drawn from
those facts * * *.” Ornelas, 517 U.S. at 699, 116 S. Ct. at 1663, 134 L. Ed. 2d at 920; see dso

Broccali, 698 A.2d at 725; Madtracchio, 698 A.2d at 710; LaChappdlev. State, 686 A.2d 924, 926

(R.I. 1996). Therefore, dthough we review de novo Smpson’s postconviction gpped chdlenging the
hearing judice's ultimate determination that Smpson's Sixth and Fourteenth Amendment federd
condtitutiond right to the effective assstance of counsd had not been violated, we do give appropriate
deference to the historicd fact findings made by the hearing judtice.

Our de novo review of the hearing record now before us, convinces us that Smpson's
condtitutiond right to the effective assstance of counsd, both at his bail hearing and jury trid, was not
violated by any conflict of interest on the part of the two assstant public defenders, one of whom
represented Simpson &t his pretrid bail hearing and the other of whom represented him at his jury trid.

We proceed to explain our basis for so concluding.

Il
I neffective Assistance of Counsel Because of Conflict of I nterest
The Sixth Amendment to the United States Condtitution provides, in pertinent part, “In al
crimina prosecutions, the accused shall enjoy the right * * * to have the assstance of counsd for his

defense” In Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the
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United States Supreme Court held that ordinarily two factors must be shown to reverse a conviction or
sentence for ineffective assstance of counsel under the Sixth Amendment:

“Fird, the defendant must show that counsd’s performance was
deficient. This requires showing that counsd made errors so serious
that counsd was not functioning as the ‘counsd’ guaranteed the
defendant by the Sixth Amendment. Second, the defendant must show
that the deficient performance prgudiced the defense. This requires
showing that counsd’s errors were so serious as to deprive the
defendant of a far trid, a trid whose result is rdiable. Unless a
defendant makes both showings, it cannot be said that the conviction or
death sentence resulted from a breakdown in the adversary process that
renders the result unrdiable” 1d. at 687, 104 S. Ct. at 2064, 80 L. Ed.
2d at 693.

However, in more extraordinary contexts, including wherein an atorney is aleged to have had a
“conflict of interest,” the Court utilizes a different framework for determining a violation of the Sixth

Amendment’s guarantee to effective assstance of counsd.*® Under Cuyler v. Sullivan, 446 U.S. 335,

18The Court reasoned in Strickland:

“In certain Sixth Amendment contexts, prgudice is presumed. Actud
or congructive denid of the assstance of counse atogether is legdly
presumed to result in prgudice. So are various kinds of State
interference with counsd’s assigtance. * * * Prgudice in these
circumstances is S0 likely that case-by-case inquiry into prejudice is not
worth the cost.

“One type of actud ineffectiveness clam warrants a amilar, though
more limited, presumption of prgudice. In Cuyler v. Sullivan, 446
U.S, a 345-350, the Court held that preudice is presumed when
counsd is burdened by an actud conflict of interest. In those
circumstances, counsd breaches the duty of loydty, perhaps the most
basic of counsd’s duties. Moreover, it is difficult to measure the
precise effect on the defense of representation corrupted by conflicting
interests.  Given the obligation of counsd to avoid conflicts of interest
and the ability of trid courts to make early inquiry in certain Stuaions
likely to give rise to conflicts, * * * it is reasonable for the crimind
judtice system to maintain a fairly rigid rule of presumed prgudice for
conflicts of interest.” Strickland v. Washington, 466 U.S. 668, 692,
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348, 100 S. Ct. 1708, 1718, 64 L. Ed. 2d 333, 346-47 (1980), the Court explained that the mere
“possbility” of a conflict of interest is not enough to impugn a crimind conviction under the Sixth
Amendment and rgjected the contention that a crimina defendant is entitled to a reversd of his or her
conviction whenever he or she makes “some showing of a possible conflict of interest or prejudice,
however remote * * *.” Ingead, the Court required that a crimind defendant who had raised no
objection at trid'® must demongirate that his or her attorney “‘ actively represented conflicting interests
and that ‘an actud conflict of interest adversdy affected his lawyer’s performance.’”  Strickland, 466
U.S. at 692, 104 S. Ct. at 2067, 80 L. Ed. 2d at 696; Cuyler, 446 U.S. at 348, 100 S. Ct. at 1718,
64 L. Ed. 2d at 346-47.

The Court has emphasized that an “actud” conflict of interest is one that requires that an
atorney “‘struggle to serve two masters.””  See Cuyler, 446 U.S. at 349, 100 S. Ct. at 1718, 64 L.
Ed. 2d at 347. Aspart of thisandyss, the Court has looked to determine in the individua case whether
the attorney’ s actions were motivated by divided loydties and whether the attorney’s conduct lacked a

“sound drategic bass” See, eq., Burger v. Kemp, 483 U.S. 776, 784-85, 107 S. Ct. 3114,

3120-21, 97 L. Ed. 2d 638, 651 (1987). “[U]ntil a defendant shows that his counsd actively

104 S. Ct. 2052, 2067, 80 L. Ed. 2d 674, 696 (1984).

Y &, the Court cautioned that “[€]ven 0, the rule is not quite the per se rule of prgudice that exists for
the Sixth Amendment claims mentioned above.” |d. at 692, 104 S. Ct. at 2067, 80 L. Ed. 2d at 696.
1When a defendant makes a timely objection & trid, dleging a conflict of interest based upon multiple
representation, the Supreme Court has held that a dtate trid court must investigate whether the
defendant’s Sixth Amendment rights are being violated. See Cuyler v. Sullivan, 446 U.S. 335, 346,
100 S. Ct. 1708, 1718, 64 L. Ed. 2d 333, 345 (1980). Here, in a context other than multiple
representation, Simpson made no timely objection regarding any conflict of interest a trid and his
postconviction relief counsa has not raised that issue in this appedl.
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represented conflicting interests, he has not established the conditutiond predicate for his clam of
ineffective assstance” Cuyler, 446 U.S. at 350, 100 S. Ct. at 1719, 64 L. Ed. 2d at 347.

After afinding of an “actud” conflict, the United States Supreme Court has aso required an
additiond showing of “imparment” or “harm” to the defense, dthough “prgudice’ need not be
demonstrated. See Cuyler, 446 U.S. at 350, 100 S. Ct. at 1719, 64 L. Ed. 2d at 347; seedso
Burger, 483 U.S. at 785, 107 S. Ct. at 3121, 97 L. Ed. 2d at 652.

In State v. Feng, 421 A.2d 1258, 1272 (R.l. 1980), in applying Cuyler for the firg time, we
rgected an argument by a defendant that his conviction should be reversed because his counsd
represented interests potentidly in conflict with his own interests at plea and sentencing hearings. In
doing so, we reasoned that the “mere possibility” thet his attorney might have had a conflict of interest in
representing multiple defendants is insufficient to establish a violation of the Sixth Amendment. See
Feng, 421 A.2d a 1272. Instead, we held that the defendant would need to establish an actua
particular conflict to condtitute a violation of the congtitutiona guarantee of effective assstance of
counsd. Seeid. We recently reeffirmed that holding in Toole v. State, 748 A.2d 806, 808 (R.I.
2000).

In this case, Smpson first contends that “where a public defender is required to argue the
incompetency of another public defender in the same office, then there is a per se conflict of interest,
which results in adenid of aclient’sright to counsd.” As part and parcel of Smpson’s automatic and
immediate conflict of interest dlaim, he assarts that “even the gppearance of such an impropriety * * *
should require a per se goplication and finding of ineffective assstance of counsd.” We disagree.

We dispute as a threshold matter that an “actud” conflict immediately arises under the Sixth

Amendment smply because one assstant public defender is cdled upon to have a dient’s potentidly
-17 -
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damaging pretrid testimony excluded when that testimony is dleged to have been brought about by the
dleged ineffective assstance of another public defender. It is Smply not enough for a defendant to
argue that merely because the attorneys are from the same public defender’s office that they have a
potentia for a conflict of interest. That fact done will not automaticdly trigger the violation of a
defendant’s Sixth Amendment right to effective assstance of counsd. On the contrary, as we have
earlier noted, both the United States Supreme Court and this Court have consstently refused to
recognize hypothetica or speculative conflicts of interest as condtituting violaions of Sixth Amendment

rights. See, eg., Cuyler, 446 U.S. at 350, 100 S.Ct. at 1719, 64 L. Ed. 2d at 348; Feng, 421 A.2d at

1272. Instead, in order to determine the existence of an “actud” conflict of interest, we are required to
find that an attorney be motivated to serve “two masters’ and to lack a sound dtrategic basis for his
conduct. See Burger, 483 U.S. at 784, 107 S. Ct. at 3120-21, 97 L. Ed. 2d at 651.

It is far from axiomatic that a public defender would have per se divided loydties between
protecting the reputation of his or her office or that of a colleague and between serving his or her dlient.
Severd juriddictions, in fact, had the occasion to consider that precise issue and have concluded, under
date ethic rules, that an inherent “conflict of interest” does not exist when one assistant public defender
in pogt-trid proceedings is caled upon to chalenge te effective assstance of counse given by an

atorney from the same public defender’s office a a defendant’s earlier trid. See, eq., People v.

Banks, 520 N.E.2d 617, 621 (1ll. 1987); State v. Lentz, 639 N.E.2d 784, 786 (Ohio 1994). These
courts have rgected the contention that in such circumstances, the public defender naturdly labors
under conflicting loydties between loydty toward his client and loydty toward his office. See Banks,
520 N.E.2d at 620; Lentz, 639 N.E.2d at 786. Thelllinois Supreme Court, in Banks, in deciding three

consolidated gppeds dl semming from the common question whether a defendant is entitled to
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gppointment of counsd other than a public defender when the defendant chalenges the effectiveness of
ass gance rendered by an attorney from the same public defender’ s office, concluded that:

“Defendants neverthdless maintain that here a public defender’s
loydty towards the reputation of his office is of such magnitude that a
per se conflict of interest rule should apply whenever an assstant public
defender asserts the incompetency of another assstant. We disagree.
To begin, it is not clear to us that where an assgtant public defender
assarts the incompetency of another assgtant, the reputation of the
whole office is negatively impacted. To the contrary, it can be equdly
argued that a pogtive image is fostered where an office aggressvely
pursues dlegations made agangt some of its members.  More
importantly, however, a per se rule would require us to presume that
public defenders would dlow any office dlegiances to interfere with
their foremost obligation to their clients. In our view, it is erroneous to
assume that public defenders have such an dlegiance and are unable to
subordinate it to the interests of their dients” Banks, 520 N.E.2d at
620.

The Ohio Supreme Court aso reasoned in Lentz that a public defender’s office would be more likely
than a private firm to raise dlegations of incompetence in its own office because it lacked amilar
financia incentivesto retain the client’s business. 639 N.E.2d at 786.%°

Employing the Ohio Supreme Court’s gpproach, a case-by-case inquiry must dways be
conducted to determine whether any actua conflict of interest exists when an assistant public defender
assarts that another public defender has given ineffective assstance. See Banks, 520 N.E.2d at 621;

Lentz, 639 N.E.2d at 786. In this case, that was done, and ssimply because Simpson does not savor the

result, that does not, without more, entitle him to the rdief he seeks.

20 Banks aso contended that any per se rule of excluson would “needlesdy disqudify competent and
able members of the public defender’s office.” Peoplev. Banks, 520 N.E.2d 617, 620 (111. 1987). In
aconcurrence in Banks, the chief justice aso raised the specter that “the appointment of outsde counsd
every time there is a bare dlegation of ineffectiveness on the part of the public defender’s office could
invite clams of incompetency of counsd by petitioners who, for reasons only self-serving, want counsdl
other than from the public defender’ s office” 1d. at 622 (Clark, C.J. concurring).
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Severd other courts, we acknowledge, have determined the existence of an inherent “divided
loydty” when a public defender is retained to gpped directly from a crimina conviction, or to assert
postconviction relief, when the ground relied upon for the relief sought is that another public defender
has given ineffective assstance of counsd & trid. These courts, it should be noted, have found an
“inherent” conflict of interest under particular sate ethics rules, not under the Sxth Amendment to the

United States Condtitution  See Hill v. State, 566 SW.2d 127, 127 (Ark. 1978) (per curiam)

(reverang and remanding denid of postconviction relief after public defender of Pulaski County
represented defendant in postconviction proceedings who had asserted as basis for relief the ineffective

assigance of another public defender from same office at trid); McCal v. Didrict Court for the

Twenty-Firgt Judicid Didrict, 783 P.2d 1223, 1228 (Colo. 1989) (adopting per se disqudification rule

and requiring withdrawd of public defender office' s appdlate divison from representing a person who
in seeking appellate rdief from a judgment of conviction on the ground that a deputy public defender

provided ineffective assstance of counsd in the trid court); Adams v. State, 380 So.2d 421, 422 (Fla.

1980) (per curiam) (disqudifying public defender’s office from ningteenth judicid circuit from
representing defendant in postconviction proceedings dleging ineffective assstance of counsd from
same office during trid). Under smilar circumstances, the Colorado Supreme Court in McCal, 783
P.2d at 1228, had also noted that:

“We believe that requiring a member of the appdlate divison to argue
that a local deputy public defender rendered ineffective assstance of
counsd would have an inherently deleterious effect on reationships
within the public defender system and would be destructive of an office
upon which the crimina justice system rdlies to provide competent legd
sarvices to indigent defendants. Moreover, rotwithstanding the vigor
and sill with which the gppellate divison atorney might present the
ineffective assstance of counsd argument, the conflict of loydties
inherent in the atorney’s role would make the qudity of his or her
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representation, and thus the fairness and impartidity of the gppellate
process, necessarily suspect in the public eye. This would derogate
from the prescription * * * that ‘[@ lawyer should avoid even the
gppearance of professona impropriety.’”

Yet, the McCal court acknowledged that an inherent conflict of interest may not be present in
every circumstance when a public defender is called upon to assess the ineffectiveness of another public
defender. Asthat court aptly noted:

“We wish to dress the limitation of our holding. The case before us
involves only one type of conflict of interest -- the representation by the
gopellate divison of a person who in seeking appellate reief from a
judgment of conviction asserts that a deputy public defender provided
ineffective assstance of counsd inthe trid court. The types of possible
conflicts of interest that the public defender may encounter in
representing persons accused of crimes are myriad. The standards for
evauating conflicts other than the type at issue in the present case, and
the remedies to be adopted should conflicts be found to exist, must be

conddered as the occasions arise and should be talored to fit the
particular circumstances.” McCall, 783 P.2d at 1229.

Indeed, in some of those jurisdictions wherein a per se conflict rule had been gpplied, those same
appellate courts have not forbidden a public defender from participating in post-conviction activity
assarting the ineffectiveness of another public defender if they are from different branch offices. See
Hill, 566 SW.2d a 127 (“remanded for appointment of counsel who is not associated with the public
defender of Pulaski County to represent gppellant during his postconviction proceedings’); Adams, 380
S0.2d a 422 (authorizing the public defender’s office of the Fifteenth Judicia Circuit to be appointed to
represent defendant in postconviction proceedings dleging ineffective assstance of counsel of the public
defender’ s office of the Nineteenth Judicid Circuit).

In this case, Smpson has not dleged a violation of any particular state ethicd rule or of any

gpecific provison in our state conditution  Accordingly, we need not assess whether the mere
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interaction of the two public defenders in this case condtituted a “conflict of interest” that might have
impinged upon any right guaranteed him by our Sate conditution. See § 10-9.1-8; Sup.Ct.R.16;

Canaio v. Culhane, 752 A.2d 476, 478 (R.I. 2000). We need only to address Smpson’s specific

gopellate contention namely that the purported “conflict of interest” served to violate his right to the
effective assstance of counsdl guaranteed him by the Sixth and Fourteenth Amendments to the United
States Condtitution.*

This is not to be interpreted as meaning that we are relaxing the ever-present need for our
judicid overgght in maiters pertaining to dlegations of conflicts that might impinge upon a defendant’s
condtitutiond right to the effective assstance of hisor her counsdl. All we are saying hereis that we will
continue to oversee those clams on a case by case inquiry so we will be adle to ferret out those red or
actua conflicts from those that are purdy speculative.  This gpproach is an accord with the United

States Supreme Court’ s Sixth Amendment jurisprudence.?

21The only case deding with public defender conflicts that Smpson citesto is People v. Thompson, 477
N.E.2d 532 (Ill. App. 1985). He cites to it for the propostion that an inherent violation of an
individud’s Sixth Amendment right to effective assstance of counsd exists when “a public defender is
required to argue the incompetency of another public defender who worksin the same office” We note
that the lllinois appelate court found a conflict of interest only after considering that the second public
defender, the one required to argue the incompetency of the first, was actualy appointed to represent
the defendant by the first public defender and, thus, “[u]nder these circumstances, the record indicates a
connection between [the public defenders] * * * sufficient to find a conflict of interest.” Thompson, 477
N.E.2d at 533. The court dso emphasized that this “close connection” created an “appearance’ of
impropriety. Id. at 534. Nevertheless, Thompson falls to specificdly point to the Sixth Amendment in
the case and it appearsin any event to be overruled by Banks, decided two years later in 1987.

22\\e briefly note that on Smpson’s first point of error, even assuming the two public defenders in the
same office to have an “actud” conflict of interedt, there is no assertion in this point of error that the
“conflict” adversdly affected Simpson’'s representation.  Rather, Smpson's clam appears to be that
since an inherent per se “conflict” exists when an assistant public defender is caled upon to question the
competency of another, no further inquiry is necessary in order to establish harm to the defense. Thisis
aconcept unfamiliar to Sixth Amendment jurisprudence.
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AV
The Appellate Contentions

Simpson's firgt postconviction contention is that he was essentidly forced by Brousseau to
tedtify a hisball hearing. That contention is refuted in the record by the written acknowledgment signed
by Smpson in which he admits that he was advised by Brousseau not to testify at the hearing aswell as
by the testimony of Brousseau and Smpson himsdf. Smpson’s ancillary clam is that on the day thet he
testified he had told Brousseau that he was then under the influence of pain pills prescribed for him at the
Adult Correctiond Inditutions, which impaired his mentd ability to testify, and thus Brousseau should
not have permitted him to testify. Simpson offered no evidence to support that clam, other than his own
testimony. The medical personnd who prescribed that medication, Robaxin and Naprosyn, dl are
identified in the record and al were available to testify, but Smpson did not cdl onthem to do so. The
burden of proving his postconviction contentions was Smpson’s, and he failed to do so. Interestingly,
the record does show that those medications had been prescribed two weeks before the bail hearing.
The number of pills given Smpson -- when he took them -- the length of any materid dde effects
resulting therefrom -- were dl left to pure speculation. The trid judtice, we conclude, committed no
eror in finding that Smpson had failed to meet his burden of proof about those dlegations made against
Brousseaul.

Simpson’s postconviction alegations of ineffective assstance assarted againgt Anderson are
viewed from the hearing record as even more wanting in substance than those made against Brousseau.
Little, if any, credible evidence supports Smpson’s assertion that Anderson attempted to “protect” his
colleague at the public defender’s office. Asde from Simpson’s testimony, which the trid justice found

not to be credible, there was no other testimony or evidence introduced to show that Anderson was
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motivated by “divided loydties’ or that he “actively represented conflicting interests” On the contrary,
testimony provided by both Anderson and Brousseau, as well as other hearing evidence, demonstrates
that Anderson was properly motivated out of a desire to serve hisclient.

Indeed, Anderson gppears to have employed a sound tactical basis for making the trid strategy
judgments that are now cdled into question by Simpson.  Although Simpson appears to concentrate his
chdlenge to Anderson’s trid drategy for not seeking to have the ball hearing testimony excluded,
Anderson denied that Simpson had ever asked him to make a motion to strike the testimony. Anderson
also had been advised by the prosecutor that the ball hearing testimony would not be used in the
prosecutor’ s case-in-chief, but only for impeachment purposes if Smpson testified. Simpson had been
advised of the prosecutor’s intentions. It was Smpson’s decision to tetify at trid, and he voluntarily
choseto do so. He made that decision and must abide by its consequences.

We agree with the trid justice thet, “To suggest that the testimony at the bail hearing could have
or should have been excluded againgt [d9c] strains credulity so far as this Court is concerned.”  Virtudly
no chance existed that a motion in limine or motion to suppress would have been granted on the ground

of “unfair surprisg” by Simpson. The trid court had been presented with, inter dia, a Sgned declaration
by Simpson acknowledging that he wished to tedtify a his bal hearing and sparse evidence that
Smpson was laboring under the effect of any medication. Simpson’'s ball hearing testimony under any
norma circumstances was clearly admissble at trid for purposes of impeachment. See Rhode Idand
Rules of Evidence 613 and 607.

Although Smpson dso criticizes Anderson for his faling at trid to atempt to “explan or

mitigate the damaging effects of the bail hearing testimony by ether presenting testimony, witnesses or

pretrid motions,” he offers no red suggestion about how Anderson would have been able to conced the
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incriminating and contradictory bail hearing tesimony from the trid jury. He obvioudy overlooks the
fact that Anderson is a lawyer, not a magician. It gppears from the record that Anderson made sound
drategic trid choices to avoid the full impact of Smpson’'s ball hearing testimony and to de-emphasize
Simpson’stestimonia incongstencies.

In short, we agree with the trid justice's finding that that Smpson faled to establish “by a
preponderance of the evidence that Public Defender Anderson had divided loydties” Since we
conclude that no “actua” conflict existed, we need not address any dleged “harm” to Simpson's
defense.

\%
Conclusion

For the foregoing reasons, we deny Smpson’'s gpped. The judgment denying his application

for postconviction relief is affirmed. The papers of this case are remanded to the Superior Court.

Chief Jugtice Williams did not participate.
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CORRECTION NOTICE

TITLE OF CASE: Elton Smpson v State of Rhode Idand
DOCKET NO.: 99-267 - C.A.
COURT: Supreme Court

DATE OPINION FILED: April 4, 2001

A correction has been made on page 8. In footnote 12, the last sentence, read:
“The lagt prescriptions being given weeks before his bail hearing.”
It now reads:

“The lagt prescriptions were prescribed weeks before his bail hearing.”



