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PER CURIAM. This case came before the Supreme Court for oral argument on January 25,
2000, pursuant to an order directing Willie C. Turner (defendant) to show cause why his gpped should
not be summarily decided. In his gppea of a judgment of conviction on charges of bresking and
entering, the defendant dleged six errors by the trid justice, including the denid of his motion for a new
trid. After hearing the arguments of counsd and reviewing the memoranda submitted by the parties, we
are of the opinion that cause has not been shown and that the issues raised by this apped should be
decided at thistime.

The facts underlying this goped have been reported in State v. Turner, 725 A.2d 899 (R.I.
1998) (mem.). The defendant has twice previoudy appeded to this Court. In hisfirst gpped, defendant
argued that the trid judtice erred in failing to ingtruct the jury on a lesser included offense. We agreed,
vacated the judgment of conviction, and remanded the case to the Superior Court for anew trid. State
V. Turner, 655 A.2d 693, 694 (R.l. 1995) (mem.). Following a judgment of conviction of the same
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offense in the second trid, defendant appealed on severd grounds, induding that the trid justice erred in
denying his post-conviction request to proceed pro se on hismotion for anew trid. Turner, 725 A.2d at
899. Again, we agreed, remanded the case to the Superior Court for the limited purpose of alowing
defendant to argue his motion for a new trid pro se, and deferred decison on the remaining issues
raised in the apped, pending digpogition of the motion. 1d. at 900. The trid justice subsequently denied
the new trid motion, and defendant’s apped of that denid is now before us, dong with the arguments
raised in the previous apped.

Firg, defendant argued that the trid justice overlooked or misconceived materid evidence by
denying defendant’'s motion for a new trid. Specificdly, defendant clamed tha the trid judice
overlooked evidence that defendant entered the subject premises to gpply for ajob and that the state’'s
key witness — the onrsite manager of the property — apparently had changed her tesimony on highly
rdevant facts. In ruling on a motion for a new trid, atrid justice must consder dl materid evidence in
light of the charge to the jury, pass upon the weight and credibility of the evidence, and draw dl
goppropriate inferences from the evidence. State v. Dame, 560 A.2d 330, 333 (R.I. 1989). If, in
performing this function, the trid justice agrees with the jury, he or she must deny the motion. State v.
Marini, 638 A.2d 507, 515-16 (R.l. 1994). Even if the trid justice reaches a conclusion that differs
from that reached by the jury, “he or she must then determine whether the evidence is so evenly
baanced that reasonable minds might fairly come to differing conclusons” Id. at 515 (quoting State v.
Warren, 624 A.2d 841, 843 (R.l. 1993)). If that is the case, the justice should defer to the findings of
the jury. 1d. In reviewing atrid jugtice's decison on a motion for a new trid, this Court will not disturb

the result unless the justice overlooked or misconceived reevant and materid evidence or was

otherwise clearly wrong. State v. Brezinski, 731 A.2d 711, 716 (R.I. 1999) (per curiam). Here, aur
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review of the record reveds that the trid justice gpplied the gppropriate standard and adequatdly
aticulated his reasons for denying the motion. He determined that this was “a dassic case of a jury
having dternative choices to make, and they did not believe the defense theory.”

The defendant next argued tha the trid judtice erred in denying his maotion to drike the
testimony of the state’s witness that her husband had closed the door through which defendant entered.
The defendant claimed that the witness had never before made this assertion. In our opinion, the trid
justice properly refused to drike the testimony or issue a curdive ingruction because defendant, in
response to the statement, could properly impeach the witness during cross-examination. See State v.
DeVito, 414 A.2d 459, 460-61 (R.I. 1980) (trid justice correctly refused defendant’ s request to strike
the testimony because the state had provided, in discovery, exactly what defendant sought; defendant’s
“aurprise’ a the new information dicited at trid was not the result of the gtate's violation of its duty to
disclose).

The defendant went on to argue that the trid justice erred in ingructing the jury that the locus of
the bresking and entering — the private apartment of the on-ste manager within abed and breskfast —

is conddered a “dwedling house’ as a matter of law.! We disagree. In State v. Ranieri, 560 A.2d 350,

353 (R.I. 1989), we held that whether a common hadlway could be consdered part of a “dwelling
houss’ under the rdevant statute “is a question of law to be determined by ajudge rather than afactud
issue that would be determined by the jury.” Here, here was ample evidence to support the jury

indruction: only the manager and her hushand had access to the door through which defendant entered

1 Generd Laws 1956 § 11-8-2(a) sats forth the pendties for unlawful bresking and entering “at any
time of the day or night any dwelling house, or gpartment, whether the dwelling house or gpartment is
occupied or not, or any outbuilding or garage attached to or adjoining any dwelling house, without the
consent of the owner or tenant of such dwelling house, gpartment, building, or garage* * *.” (Emphasis
added.)



— a private entrance, separate and apart from the building's front entrance. This private entrance was
unmarked and unlit, and appeared to be a private resdence. Guests of the bed and breskfast were
specificdly prevented from entering the manager’ s separate resdence in the rear of the building, and dl
deliveriesto the bed and breskfast were made to the front entrance.

The defendant further contended that the trid justice erred in falling to ingtruct the jury that entry
through an open door does not congtitute a “break” under the reevant statute. As long as the trid
justice's generd charge has fairly covered a requested charge for jury ingructions, his refusd to grant
the requested charge is not reversible error. State v. Price, 706 A.2d 929, 934 (R.l. 1998). After

reviewing the charge in its entirety, State v. Gomes, 604 A.2d 1249, 1256 (R.l. 1992), we hold that the

ingtruction adequatdly informed the jury that a “break” requires more than waking through an open
door.?

The defendant’s next argument on gpped was that the trid judice ered in redricting
defendant’s cross-examination of a police officer concerning evidence that might have supported
defendant’ s claim that he was on the property to look for ajob. Specificaly, defense counsd attempted

to ask the officer why he had not seized a latex glove found on defendant at the time of his arrest. We

2 Thejudge ingructed as follows:

“Now, bresking is aterm of atechnicd, rather than of a
popular-sense meaning. The breaking is the removing or
putting asde of something materid which conditutes
pat of the dwelling house which if left untouched,
would prevent entrance. Breaking implies the use of
force, no matter how dight, the opening of a closed,
unlocked door is a bresking and is sufficient to sustain
that eement of the charge before you. Opening a closed
window or a door, even if unlocked, conditutes a
breaking. Pushing open a door aready gar, constitutes
abresking.”
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have gtated that “once sufficient cross-examination has been dlowed, that satisfies the confrontation
requirement and any further cross-examination on the particular subject matter is left within the sound
discretion of the trid judtice” State v. Wiley, 676 A.2d 321, 324 (R.l. 1996). We are of the opinion
that the trid judtice rightly concluded that “[if the glove is] not relevant in this case, that is why they
didn'tbringitin.”

Findly, defendant contended that the trid justice erred in ruling that defense counsd could not
offer an opening satement immediatdy following the sta€' s opening satement. Defense counsel argued
that he was entitled to make the statement because he had not yet decided whether defendant would
testify and because he intended to dicit new evidence during the cross-examination of the date's
witnesses. When asked to specify the new evidence to be dicited, defense counsd refused to divulge
the information. Thereefter, the trid justice ruled that the defense could not make an opening Satement
prior to the state’'s case, but could make one following the Sat€'s case in the event that any defense
witnesses were to be called.

Under Rule 26.2 of the Superior Court Rules of Crimina Procedure, “[i]f a defendant chooses
to make an opening Satement, he or she may do so just prior to introduction of evidence by the State,
or just prior to presenting his case” In the ingtant case, it was not error for the tria justice to deny
defendant the opportunity to present an opening statement before the state's evidence was presented.
The defendant neither stated definitively that he would be presenting evidence, nor did he specify the

information that he hoped to dicit on cross-examination. See Commonwedth v. Medeiros, 443 N.E.2d

900, 901 (Mass. App. Ct. 1983) (affirming the trid court’s refusa to dlow defendant to make an
opening dStatement because defendant's offer was “no more than a hope to puncture the

Commonwedth’s case somehow through cross-examination” and suggesting that it would be proper to
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dlow the gatement if the “defense counsd reasonably expects on cross-examination to eicit specific

evidence’); cf. Commonwedth v. Dupree, 453 N.E.2d 1071, 1073-74 (Mass. App. Ct. 1983) (trid

court erred in denying defendant the opportunity to present opening Statement prior to Sat€'s case,
where no inquiry was made into proposed content of statement, where defense counsel was reasonably
aure of facts to be dicited during cross-examination, and where defendant planned to present direct
evidence on his own behdf).

In concluson, there was sufficient evidence to judtify the trier of fact to find the defendant guilty
of bresking and entering the dwelling area of ancther. Therefore, we deny and dismiss the defendant’s

gpped and affirm the order of the Superior Court, to which the papers in this case are remanded.
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