Supreme Court

No. 99-125-M.P.
(WCC 98-314)

Manude Rezendes

American Insulated Wire.

ORDER

This case came before the Court for oral argument on April 3, 2000, pursuant to an order that
directed the parties to appear and show cause why the issues raised by this appea should not be
summarily decided. The petitioner sought review of a fina decree of the Appellae Divison of the
Workers Compensation Court (WCC) holding that the employee's light duty position was not suitable
dternative employment (SAE) as st forth in G.L. 1956 * 28-33-18.2. After having consdered the
memoranda filed by the parties and the arguments of counsel, we are of the opinion that cause has not
been shown, and that the issues raised in this petition for certiorari should be decided at thistime.

The facts of the case insofar as pertinent to this petition for certiorari are as follows.  The
employee, Manud Rezendes (Rezendez or employee), worked as a machine operator for the employer,
American Insulated Wire (AIW or employer), since 1979. Rezendes suffered an on-the-job injury on
July 23, 1988, and received weekly compensation benefits in accordance with the Rhode Idand
Workers Compensation Act. In 1991, Rezendes employer, AIW, sent him a letter notifying him of
the availability of a “light-duty” job pursuant to his restrictions from his tregting physician. The letter

specified the requirements of the job, his pay rate, and the time frame for responding to the offer.
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Rezendes accepted the job offer, and he continues to work in this light-duty capacity. Rezendes did not
forfat any of his pre-injury “fringe benefits”

On January 16, 1998, Rezendes filed a petition with the WCC seeking to establish that his
light-duty job as a security guard with AIW congtituted SAE with dl of its protections pursuant to *
28-33-18.2. In May 1998, Rezendes sent notice of his light-duty job to the Director of the Department
of Labor (director) asrequired by " 28-33-18.2(a). Thetrid judge denied Rezendes petition, finding
that he had failed to prove that he was working in a SAE postion because of alack of mutua assent
between himself and AIW.*

On apped, the Appdlate Divison of the WCC (Appellaie Divison) affirmed the trid judge,
reasoning that Rezendes had failed to meet the requirements of * 28-33-18.2 by alowing seven years
to pass, and by filing a petition with the WCC before notifying the director. The Appdlate Divison

relied, sgnificantly, upon this Court’s decisons in Riffenburg v. Kent County Memorial Hospita, 715

A.2d 1281 (R.1. 1998), and Pion v. Bess Eaton Donuts Flour Co., 637 A.2d 367 (R.l. 1994). The

employee contends that his case is directly on point with Riffenburg and that the Appellate Divison
ered initsinterpretation of Riffenburgwhen it declined to hold that he qudified for SAE. The employee
aso argues that the WCC erred by failing to find that the light-duty job congtituted SAE without regard
to mutual assent or notice.

This Court’s standard of review on certiorari is not to weigh the evidence, but to review the
record to determine whether legaly competent evidence exigts to support the findings of the Appellate

Divison. See Forte v. Fernando Originas, Ltd., 667 A.2d 780, 782 (R.l. 1995). Upon review of the

1 We note that the trid judge made her decison prior to this Court’s ruling in Riffenburg v. Kent
County Memoria Hospitd, 715 A.2d 1281 (R.I. 1998).
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record in this case, we conclude that the Appellate Divison did not err in holding that Rezendes had

faled to meet the requirements for SAE. Our decisonislargdy controlled by Pion, and to some extent

Riffenburg.

Section 28-33-18.2(a) sets forth the required eements for a proposed job offer to condtitute
SAE. Thissection provides.

“When an employee has sustained an injury which entitles the employee
to recelve benefits pursuant to * 28-33-18 or 28-34-3, the employee
may become capable of suitable aternative employment as determined
by the workers compensation court, or may be offered suitable
dternative employment as agreed to by the employee and employer
with written notice to the director.” (Emphasis added.)

In Pion, we identified these dements as “mutud assent, suitability, and aternateness’, and “natice to the
director of labor.” Pion, 637 A.2d a 372. Rezendes asserts that the Appellate Division misconstrued
the notice requirement to mean notice to the employer in order to satisfy the mutua assent requirement.
The Appdlate Divison Sated:

“The employee's contention that notice can be made to the director
after the employee has commenced a SAE petition in this Court would,
in our view, eviscerate the notice requirement. It runs counter to the
legidative intent, as determined by our Supreme Court, to put the
employer on notice that the employee regards dl of the dements of
SAE as in place, and that the possbility exists that this Court will
support the employee.”

In Riffenburg, we stated that “mutua assent,” as referred to in Pion, “concerns an offer by the
employer and an acceptance by the employee to return to work that is different from his or her preinjury
employment.” Riffenburg, 715 A.2d at 1283. In the instant case, we acknowledge that Rezendes
employment resulted from an offer and an acceptance of a light-duty job. However, we observe that

the employer denied the existence of forma mutua assent on the grounds that it did not characterize the
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job as SAE, but rather, light-duty. Rather, the letter, dated April 11, 1991, aerted Rezendes to the
avalability of a pogtion as a security guard. This Stuation is andogous to the one we encountered in
Riffenburg However, there, the employee filed her notice with the Director eight months after
requesting, and receiving a refusa by her employer, to classfy the postion as SAE.  We reiterate the
principle enunciated in Pion. Even assuming, arguendo, that mutua assent could be inferred from the
facts of this case, we cannot ignore the other eement -- notice -- which we held in Fion to be a
“crucid” requirement. Pion, 637 A.2d at 372.

In support of his argument that he complied with the notice requirement seven years after
commencing his light-duty job, Rezendes asserts that * 28-33-18.2 does not contemplate a time frame
for giving natice.  In the absence of such a specified period, we construe the notice requirement to be
performed within a reasonable time. Such a condruction is consonant with the plain language of *
28-33-18.2. The Legidature specificaly provided that an employee may be “ offered suitable dternative
employment as agreed to by the employee and employer with written notice to the director.” Section
28-33-18.2(a). (Emphesis added.) The prepogtion “with” is defined inter dia as“expressng * * *
accompanying conditions” The Oxford Dictionary and Thesaurus 1765 (American ed. 1996). We
congrue the language of the statute to mean that the Legidature intended that notice to the director
accompany mutua assent, or a aminimum, be given within a reasonable time from accepting an offer of
alight-duty job.

In the dternative, Rezendes argues that irrespective of the presence of mutual assent and notice,
the WCC erred by falling to make a determination of SAE because his light-duty job congtituted SAE

asdefinedin G.L. 1956 * 28-29-2(10). This section provides in pertinent part:



“*Quitable dternative employment’ means employment or an actud
offer of employment which the employee is physicdly able to perform *
* * and which bears a reasonable relationship to the employee's
qudifications, background, education, and training.”
While the record may contain evidence of suitability and aternate characterigtics, we cannot overlook
that the other elements -- notice and mutua assent -- are missing. We do, however, note that the WCC
may determine the offered position to be SAE following arefusd of the job offer by the employee, or a
refusd to classify the dternative position as SAE by the employer. See Riffenburg 715 A.2d at 1283;

Oladapo v. Charlesgate Nursing Corp., 590 A.2d 405, 407 (R.I. 1991).

The facts of the indant case do not fal within either of the Stuations contemplated by -
28-33-18.2. Rezendes neither refused an offer of SAE, nor did he request, as the employeein
Riffenburg did by way of notice, that his employer characterize the offered job as SAE. Where an
employee makes a unilaterd determination that a job condtitutes SAE, the minimum that is required is
for the employee to give notice to the director within a reasonable time. We are of the opinion that
there is no basisin the circumstances of this case to render a seven-year delay reasonable.

Consequently, the employee’s petition for certiorari is denied, and the writ heretofore issued is
quashed. The decree of the Appellae Divison is afirmed. The papersin the case may be remanded to
the Workers Compensation Court with our decision endorsed thereon.

Entered as an Order of Court this 17th day of April 2000.

By Order,

Clerk






