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In re Chester J.

Present: Welsberger, C.J., Lederberg, Bourcier, Flanders, and Goldberg, JJ.
OPINION

PER CURIAM. This case came before the Court on the gpped of Carla Smith (Carla or
mother), and Chester Jackson, 111 (Jackson or father), from a decree of the Family Court granting the
petition of the Department of Children, Y outh and Families (DCYF) to terminate any and dl legd rights
of Carla and Jackson in their child, Chester J. (C.J.). The parties were directed to appear and show
cause why the issues raised in this appeal should not be summarily decided. After hearing the arguments
of counsd and examining the memoranda submitted by the parties, we are of the opinion that cause has
not been shown. Therefore, we shal decide the case at thistime.

Facts and Procedural History

This is a case of horrific child abuse and neglect that came to light when C.J. was less than
seven months old. C.J. was born on August 23, 1997. His mother, Carla, and his father, Jackson,
were both seventeen yearsold at the time. On March 17, 1998, Deborah Lowen, M.D., (Dr. Lowen),
a pediatrician and member of the Child Protection Team at Hasbro Children's Hospitd, was notified by
the emergency department that there was an infant whose x-ray reveded multiple fractures of varying
ages. Beforetreating C.J., Dr. Lowen learned that C.J. had gone to his regular pediatrician, Dr. Tall,

for his routine ax-month checkup. Doctor Tall's evauation of C.J., which reveded that C.J.'s liver was
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dightly enlarged, led Dr. Tall to refer C.J. to Hasbro Children's Hospital for an abdomina ultrasound
and a skeletal survey. It was the results of these tests that first brought Dr. Lowen into contact with
CJ.

After reviewing the lab results, the x-rays, and the abdomind ultrasound, Dr. Lowen made
numerous findings indicating child abuse, incdluding that C.J. had suffered multiple fractures of various
ages throughout his body. In her testimony concerning those fractures, Dr. Lowen stated that C.J. had
recent fractures of the left axth and seventh ribs, with soft tissue swelling over these new fractures.
Also, Dr. Lowen tedtified that C.J. had hedling fractures of both the left and right tenth ribs, as well as
the right eighth rib.  Further, she noted that the right ninth rib had an older fracture and that the left tibia
and ulna bones had evidence of hedling fractures. In addition, the left and right radius bones showed old
fractures that were wel in the process of hedling. Doctor Lowen aso suspected another new rib
fracture, and her suspicions were confirmed following a subsequent x-ray.

Doctor Lowen further testified that athough the abdomind ultrasound reveded no acute trauma
to ether the liver or the spleen, it did reved the presence of fluid in C.J."'s abdomind cavity, an abnormal
finding. Doctor Lowen was concerned that the elevated liver tests, the enlarged liver, and the fluid in the
abdomen were suggestive of trauma to C.J.'s abdomen, and that there may have been a more severe
underlying injury that had not been observed. Doctor Lowen's fears would soon be confirmed.

Doctor Lowen aso testified about numerous bruises and lesions of various ages covering C.J.'s
body. Specificdly, she tedtified that C.J. had bruises consgtent with adult bite marks on both his hip
and his arm that were three to four daysold. Also, there were bruises on his left temple, above the left
eyebrow, and possibly one on the right temple. There were multiple red lesons on C.J's cheeks,

temple and ear, and there were dso brown spots on his cheeks and temple. Further, Dr. Lowen
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testified that C.J's overd| hygiene was "very, very poor.” Specificdly, Dr. Lowen noted tha his hair
was dirty, his fingernals and toenals were very long and dirty, his clothes were filthy, and "he was in
dire need of abath"

In addition, it was determined that C.J.'s growth since birth had falen, and he was medicaly
classfied as "falling to thrive," which Dr. Lowen testified was a lack of gppropriate weight gain in an
infant, or an actua loss of weight over a certain month or number of months. Specificdly, when C.J.
was born, and again when he was sx weeks old, he was in the 75th to 90th percentile; when he was
gx-and-a-hdf months old, his weight was in the tenth percentile, indicating that 90 percent of the
childrenin C.J.'s age group weighed more and possessed a better head circumference than he did.

Doctor Lowen aso consdered the parents history involving C.J's care. Although C.J. had
numerous caretakers, the parents were his primary caretakers. Doctor Lowen testified that she spoke
with the parents about C.J.'s injuries, but received no adequate explanation for the extendve trauma that
C.J. had suffered. The parents denied any history of trauma, but suggested that C.J. was an active
deegper who may have suffered the bruises in his crib because he would pull his crib bumper down and
roll into the crib bars. Also, the parents dleged that a bouncy bal struck C.J. in the face, causing the
bruisng. Doctor Lowen discounted these explanations, finding that they were inconsstent with the
nature of the injuries, and concluded that neither C.J.'s crib nor histoy could have caused such extensve
trauma.

Doctor Lowen concluded that these numerous ghastly injuries, including the fractures, bruises
and bruised liver, were the result of child abuse involving non-accidenta injury, and that C.J'sfalure to

thrive and exceedingly poor hygiene were evidence of child neglect. As aresult, on March 17, 1998,



she ordered that no family members have unsupervised contact with the child in the hospitd.  Both the
police and DCY F were notified of her conclusons.

C.J. was discharged into foster care on March 27, 1998, after spending ten days in the hospital.
However, C.J's orded was far from over. Approximatdy five days later, C.J. was again brought into
the emergency unit of Hasbro Children's Hospital, and was subsequently readmitted. Doctor Lowen
tedtified that C.J. came into the emergency department in mild to moderate shock, that he was vomiting
and that he had developed significant abdomind distention. A needle was inserted into C.J.'s abdomen,
and a sgnificant amount of fluid was removed that had chyle, or lymphatic fluid, thus confirming Dr.
Lowen's earlier fears. Doctor Lowen explained that lymphatic flud is transported from the abdomen up
to the heart, and when this occurs in a child or infant, there is concern about whether there is a
congenita problem or trauma. A subsequent gastrointestingd series,' as well as additiond examingions
throughout the course of his hospitdization and as an outpatient, revealed that the condition was not the
result of a congenital defect, but was rather arare case of where the chyle in the abdomen was caused
by trauma. Doctor Lowen noted that the trauma had occurred before her evaluation of C.J. on March
17, 1998, and that in the few reported cases where trauma caused this condition in children, dl these
reports indicated child abuse as the cause. Doctor Lowen, taking into account the fractures, bruises
and previous blunt trauma, concluded that C.J.'s condition was indeed the result of child abuse. Four
new rib fractures were also discovered on April 2, 1998, that previoudy were difficult to detect until
there was a calcium buildup at the Site of the fracture. After a twenty-five-day hospitdization, C.J. was

discharged for the second time, on April 27, 1998.

1 Asisthe procedure for undergoing an upper gastrointestind series, C.J. was given a barium enema
to evauate for amal rotation of hisgut.
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The DCYF socid worker assigned to the case, Rache Arpin (Arpin), testified about the squdor in
which C.J. lived. Thetrid justice noted that Arpin described C.J.'s crib as "extremely filthy with blood
gains on his dirty sheets" Also, she noted that drugs and drug pargphernaia were found in the house.
In addition, Arpin testified that Carla asked to speak with her to share her suspicion that it was Jackson
who had abused C.J. However, Arpin testified that Carla had no evidence to support her alegation.
At trid, Carla tedtified that she no longer believed that Jackson was responsible for C.J's injuries, but
rather she believed that Jackson's mother, Rosa Jackson, who sometimes cared for C.J., had caused
the injuries. Jackson tedtified that he had mixed fedings about whether his mother was respongble for
C.J.'s dreadful ordedl.

On March 19, 1998, DCYF filed the firgt of two Family Court petitions.? The firs petition
aleged sx counts of child neglect and abuse: (1) that the parents have faled to provide C.J. with a
minimum degree of care, supervison, or guardianship; (2) that C.J. is without proper care and
supervison; (3) that the parents have inflicted or alowed to be inflicted upon C.J., physcd injury; (4)
that the parents have inflicted on C.J. physcd injury, including excessve corpord punishment; (5) that
the parents have created or dlowed to be created a substantid risk of physicd injury to C.J.; and (6)
that the parents have created or dlowed to be created a substantia risk of physicad injury to C.J,,
including excessive corpord punishment. The second petition, filed on April 21, 1998, sought the

involuntary termination of Carlas and Jackson's parentd rights. It dleged that the parents committed or

2 Thetwo petitions are numbered 98-3-580 and 98-4-667, respectively.
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dlowed to be committed conduct toward any child of a crud and abusive nature and that they
abandoned and/or deserted the child.®> Both petitions were consolidated for trial.

After aseven-day tria during October and November of 1998, the trid justice issued a written
decison terminating Carlas and Jackson's parentd rightsin C.J. Both parents testified and reiterated
their unwavering and joint denid of responghility. A decree was entered on January 22, 1999, in which
the trid judtice made numerous findings of fact. The trid judtice found tha the parents were in the
position of co-primary caretakers of C.J., and that both expressed "complete and tota ignorance of
how the child's horrific injuries were inflicted.” The trid justice found that neither Carla nor Jackson
seemed aware or darmed at the bruises or bite marks, "though it would have been impossible to bathe
or change the child without noticing the marks or filth on him." Also, the trid judtice found the testimony
by both Carla and Jackson to be self-serving and not credible. Finding that both parents were involved
in a "congpiracy of dlence” the trid justice concluded that ether parent or both of them were
responsble for C.J's injuries. In addition, the trid justice found no independent evidence to support
Carlas and Jackson's contention that the paterna grandmother was responsible for the child's injuries.
Further, the trid justice found that C.J. had not been bathed, was undean, and had suffered traumatic
injuries, and that the respongbility for these conditions fell on the primary caregivers, in this case the
parents. As areault, the tria judtice found that DCY F was not obligated to offer services designed to
reunify C.J. with his parents, and concluded that the dlegations in both petitions were proven by clear
and convincing evidence. A timely apped was filed by both parents.

Standard of Review

8 The Depatment of Children, Youth and Families subsequently dismissed the abandonment
dlegation.
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When reviewing cases involving the termination of parenta rights, this Court examines the
record to determine whether legdly competent evidence exists to support the trid justices findings. See
InreRyan S, 728 A.2d 454 (R.l. 1999). "Such findings are entitled to greet weight, and this Court will
not disturb them on gpped unless the findings are clearly wrong or the trid justice misconceived or

overlooked materid evidence" 1d. a 457 (citing In re Kristen B., 558 A.2d 200, 204 (R.I. 1989)).

Discussion

On apped, Carla conceded that DCYF is not obligated to make reasonable efforts to reunify a
parent and child when the parent has engaged in "conduct * * * of a crue and abusve nature” G.L.
1956 § 15-7-7(a)(2)(ii); § 15-7-7(b)(1), as amended by P.L. 1999, ch. 122, § 3 see dso Inre
NicoleB., 703 A.2d 612, 617 (R.l. 1997) ("when the termination petition aleges parental conduct of a
‘cruel and abusive nature,™ reasonable efforts are not required). Jackson contended that it was error for
the trid judtice to hear the abuse and neglect petition and the terminaion petition at the same
proceeding, a contention we deem to be without merit because, a the time of trid, Rule 21 of the
Family Court Rules of Juvenile Proceedings dlowed the Family Court © "order two (2) or more
petitionsto betried together."

Further, Carla argued that to grant a petition seeking the termination of parenta rights on the
grounds of crud or abusive conduct toward the child, the Family Court must find thet it was the parent
who actudly inflicted the dbuse. Section 15-7-7 states, in part, that:

"Termination of parental rights. -- (&) The court shdl, upon a
petition duly filed by a governmenta child placement agency or licensed
child placement agency after notice to the parent and hearing thereon,
terminate any and dl legd rights of the parent to the child, including the

right to notice of any subsequent adoption proceedings involving the
child, if the court finds as fact, by clear and convincing evidence that:

"k % %
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"(2) The parent isunfit by reason of conduct or conditions serioudy
detrimentd to the child; such as, but not limited to, the following:

(i) Conduct toward any child of acrud or abusive nature.”

Carla contended that "conduct” is defined as "the act, manner, or process of carrying out (as a task),”
and therefore the statute is aimed at the parent who carries out or inflicts the abuse. We disagree. Fird,
we note that the language of § 15-7-7 specificaly states that DCYF, upon afinding that a parent is unfit
by ether conduct or conditions serioudy detrimentd to the child, may make dlegationsin the termination
petition not embodied in 8§ 15-7-7(8)(2). Here, DCYF aleged that the parents "committed or alowed
to be committed conduct toward [the] child of a crud and abusive nature” The trid judtice therefore
was correct in finding "that the language contained in the present petition for Involuntary Termination of
Parental Rights meets the requirements of the law."

Further, in In re Frances, 505 A.2d 1380 (R.l. 1986), this Court upheld a termination decree
where there was no direct evidence that the mother had injured the child. We rgected the mother's
argument that the evidence was inadequate to show that she inflicted the abuse, noting that this argument
"ignores the obvious inferences to be drawn from the evidence in the record.” 1d. at 1384. The factsin
In re Frances demonstrated that the mother was the primary caregiver, that there were numerous
unexplained injuries in various stages of heding, and that the mother gave inconsstent histories to the
police and physicians. |1d. at 1384-85. This Court stated that "[i]t was reasonable for the trid justice to
conclude on the basis of the evidence before him that a loving, caring parent would have known the

source of the injuries and would have reported this information * * * if she had not caused them hersdlf

or permitted them to happen” 1d. at 1385. (Emphasis added.) We agreed with the tria justice that

there was clear and convincing evidence to support the termination petition, and concluded that the
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decison of the trid justice was fully judified. 1d. "The Sate, under the scrutiny of the court, need not
wait until achild's life has been permanently and irretrievably impaired before acting.” 1d. (quotingInre
Ledter, 417 A.2d 877, 881 (R.l. 1980)).

The facts of the ingant case are tragicdly smilar to I1n re Frances. The evidence established that
Carla and Jackson were C.J.'s primary caregivers, who were unable or unwilling to adequately explain
the massve trauma suffered by this infant. C.J. had no fewer than nine rib fractures of various ages,
indicating that they were incurred over a sustained period. In addition, C.J. suffered fractures of the left
tibia, left ulna, left radius and theright radius. Further, C.J. had multiple bruises about his heed, multiple
lesions on his face, numerous other abrasions and bruises, a bite mark on his right arm, and an adult bite
mark on his left hip. The parents could not explain these atrocities inflicted upon one so young, except
to say that C.J. had a tendency to rall into the bars of his crib, and that he was hit in the face by a
"bouncing bal" on one occasion, explanations discounted by the medical expert and rejected by the trid
judtice. In effect, the parents expressed complete and total ignorance about C.J.'s injuries, how they
were inflicted, and who might be responsble. Carla gave inconsstent accounts about who may have
been the culprit. Firdt, she indicated that she thought Jackson was responsible; she then suggested that
C.J's paterna grandmother inflicted the injuries, a contention about which Jackson had mixed fedings.
The tragedy that C.J. was enduring came to light only because the parents took the child to the doctor
for his regular checkup, not for what was later discovered to be serious traumato C.J. caused by child
abuse.

We agree with the trid judtice tha there was clear and convincing evidence to support the

petition for termination of parentd rights. Drawing inferences from established facts is an eementary

tenet of judicid fact-finding. In re Vannarith D., 731 A.2d 685, 688 (R.l. 1999) (dting State v.
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McKone, 673 A.2d 1068, 1073 (R.I. 1996)). Here, both the quantum and the obscene nature of the
abuse was s0 overwhelming that the trid justice could not ignore the reasonable inferences to be drawn
from the evidence. We are satisfied that the state is not required to prove which parent actudly inflicted
the abuse. Allowing parentsto ignore or to stand by while such abuse and neglect occurs is tantamount
to the parents inflicting the abuse themsalves for purposes of atermination pursuant to 8§ 15-7-7(8)(2).
As the parents and primary caregivers of C.J., "the law holds [them] to a greater levd of substantia
responsbility and awareness concerning the well-being of their children than it otherwise might in the

case of an adult relative or a stranger.” In re Nicole B., 703 A.2d at 618. Further, it is clear to this

Court that 8 15-7-7 should not be interpreted to require reasonable efforts at reunification when the
parents permit, rather than inflict, such horrific abuse. In light of these tragic facts and the sad history of
C.J's firg saven months of life, the trid justice did not err in finding the conduct of either Carla or
Jackson to be crudl and abusive.*

Therefore, because the conduct of Carla and Jackson toward the child was cruel and abusive,
as the termination of parentd rights petition aleged, the trid justice was correct in refusing to require
DCYF to make reasonable efforts to reunify C.J. with his parents. The Legidature has exempted from
the requirement that an agency seeking the termination of parenta rights must demondrate that it made
reasonable efforts to "encourage and strengthen the parenta relationship so that the child can safely
return to the family" in cases in which crudl and abusive conduct is the basis for the petition. We further
note that the 1999 amendment to § 15-7-7 specificaly provides that DCY F has no obligation to engage

in reasonable efforts to preserve and reunify the family.>

4 The words of the trid justice are particularly tdling and true: "Sleep well, C.J. you will not be dirty
or hurt again."
5 Section 15-7-7, asamended by P.L. 1999, ch. 122, § 3.
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For the foregoing reasons, the parents apped is denied. The decree of the Family Court
terminating their parentd rights is affirmed. The papers of this case may be remanded to the Family

Court.
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CORRECTION NOTICE
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A correction has been made on page 9. Inthefirgt full paragraph, the 5th line read:
"C.J. suffered fractures of the left tibia, left ulnaand the left and right radium. Further, C.J. had"

It now reads:
"C.J. suffered fractures of the left tibia, left ulna, left radius and the right radius. Further, C.J. had



