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Supreme Court

No. 98-439-Apped.
(PC 90-4151)

Ruben Dilone

Anchor Glass Container Corporation et d.

Present: Weisberger, C.J., Lederberg, Bourcier, Flanders, and Goldberg, JJ.
OPINION

PER CURIAM. This goped aises from a products liadility action in which the plaintiff,
Ruben Dilone (Dilone), suffered severe injuries when he opened a bottle of Veryfine juice that was
defective and shattered in his hands. A jury returned a $75,000 award in favor of Dilone. Dilone
subsequently filed a motion for anew trid, or in the dternative an additur, on the ground that the award
for pain and suffering was inadequate. The tria justice ordered a new trid on the issue of damages, or
in the aternative an additur of $50,000. The defendants, Northbrook Property and Casuaty Compary
(succeeding the interest of Anchor Glass Container Corp., d/b/a Diamond Bahhurst Glass Co.)
(hereinafter Northbrook), New England Apple Products Co., Inc., d/b/a Veryfine and Tropic Juice
Co., Inc. (collectivdy Veryfine), and Doris Espind, d/b/a Espind Market (Espind Market), have
gopeded. Veryfine dso appeds the trid justice's denid of its motion for judgment as a matter of law.
The parties were directed to gppear and show cause why the issues raised in this gpped should not be

summarily decided. After hearing the arguments of counsdl, and examining the memoranda submitted
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by the parties, we are satisfied that cause has not been shown and we shall proceed to decide the case

a thistime.

Factsand Travel

On July 2, 1987, Dilone lacerated his right wrist while opening a bottle of Veryfine juice a the
Espind Market in Providence, Rhode Idand. Soon theresfter, Dilone was driven to St. Joseph
Hospital, where the laceration was gtitched. As a result of the incident, Dilone's median nerve in his
right wrist was damaged, causing pain and aloss of feding in his thumb, index finger, middle finger, and
hdf of the ring finger a his right hand. Dilone underwent three surgeries and extengve thergpy in an
effort to correct the damage to the nerve, a atotal cost of more than $24,000 for medica expenses.
At trid, Dilonés treating physician, Leonard Hubbard, M.D. (Dr. Hubbard), testified that the three
surgeries were unsuccessful.  He testified that during one of the surgeries, the surd nerve had been
harvested from his right leg and implanted in hisright wrigt in an atempt to revive the norma sensation in
hiswrig. Dilone tetified that he has experienced a cold sensation in these fingers since the incident, and
has worn a TENS unit to help dleviate the pain. Doctor Hubbard further testified that Dilone has a
permanent impairment rating of thirty-nine percent of the upper extremity, or twenty-three percent
whole body impairment.

Dilone dso presented the testimony of Professor Bar-on Braun Isa (Professor 1sd), an engineer
and physicist, who testified that the bottle had broken as a result of twisting the cap top. Professor Isa
further testified that the thickness on the side wall of the glass bottle was well below the standards for
thickness of glass established by Anchor Glass, and that the thin point of the glass was exactly where the

fracture began.
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At the close of the evidence® Veryfine moved for judgment as a matter of law, contending that
Dilone hed falled to prove that the bottle was in a defective condition when it |eft Veryfine. The motion
was denied, and theregfter, the jury returned a verdict of $75,000 for Dilone. Subsequently, Veryfine
renewed its motion for judgment as a matter of law, and Dilone filed a motion for a new trid or additur
on the issue of damages. The trid judtice denied Veryfines motion, concluded that the jury award
compensating Dilone for pain and suffering was inadequate, and granted a new trid on the issue of
damages unless defendants agreed to an additur of $50,000. Additiond facts will be supplied insofar as
they are pertinent to the issues raised in this gpped.

Discussion

On appedl, the defendants argued that the trid justice erred in granting Dilone's motion for a
new trial on damages or in the dternative an additur of $50,000. They contended that based upon the
evidence presented at trid, the verdict of $75,000 was neither unresponsive to the controversy, nor did
it shock the conscience of the court. Specificdly, defendants argued that the nature and extent of
Dilonés injuries were serioudy questioned, particularly Dilones "dleged continuing pain and suffering.”
They argued that the award of $75,000 clearly compensated Dilone for his medicd hills, which were
roughly $25,000. They aso contended that because Dilone had no meaningful employment & the time
of the accident, lost wages and earning capacity were not claimed, therefore $50,000 represented the

jury's award for pain and suffering.?2 In support of their podtion, defendants argued that the jury may

1 We notethat the defendants did not put on any evidence.

2 Inther briefs, defendants Espina Market and Northbrook contended that the total amount of the
judgment pursuant to the trial justice's order would be $231,250. In reaching this figure, Espind
Market includes the additur and interest. However, we note that the trid justice did not include, nor
was it proper to include, the interest that had accrued in determining what amount would adequately
compensate Dilone for his pain and suffering.
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have found that other injuries that occurred both before and after the incident may have contributed to
Dilones pain. Further, they suggested that Dilone's credibility was suspect because of his crimina
record and dtercations he had with police officers after the accident, which indicated his hand could be
used in an aggressve manner. Further, defendants pointed to the testimony of Dr. Hubbard, which
suggested that Dilone had full range of moation and only dightly diminished grip srength.  Findly, the
defendants argued that an initid impairment test found only a 10 percent upper- extremity disability and
a 6 percent whole person disability, and therefore the jury could have chosen to accept this initid
finding.

This Court has consgtently held that "a damage award may be disregarded by the trid justice
and anew trid granted only if the award shocks the conscience or indicates that the jury was influenced
by passon or prgudice or if the avard demondrates that the jury proceeded from a clearly erroneous

basis in assessing the fair amount of compensation to which a party is entitled.” Shayer v. Bohan, 708

A.2d 158, 165 (R.l. 1998) (quoting Hayhurst v. LaFlamme, 441 A.2d 544, 547 (R.. 1982)). Further,

the standard of review on a motion for a new trid is dso well sttled; the trid judice must review the
evidence passing upon the weight of the evidence and the credibility of the witnesses. Pimentd v.

DAllsire, 114 R.. 153, 157-58, 330 A.2d 62, 64-65 (1975) (dting Dawson v. Rhode Idand

Auditorium, Inc., 104 R.I. 116, 122-23, 242 A.2d 407, 412 (1968)).

We are satisfied that the trid justice properly gpplied this sandard in concluding that the award
of $75,000 was inadequate. In Hayhurg, this Court held that “motions for additur, remittitur, or a new
trid are to be reviewed by the trid justice from the prospective of a seventh juror,” and "[a]fter Sfting
through the materia evidence and passing on the credibility of the witnesses, the trid justice must then

refer to those aspects of the case which have prompted hisruling.” 441 A.2d a 547. In so doing, "this
-4-
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[Clourt will accord great weight to the trid justice's determination concerning the adequacy of the jury's

award." Id. (dting Kelaghanv. Roberts, 433 A.2d 226, 229 (R.l. 1981); Roberts v. Keitdle, 116

R.l. 283, 301-02, 356 A.2d 207, 218 (1976)).

Here, the trid judtice, in a detalled bench decison, stated with specificity the evidence that
prompted his decison. First, he noted that after reviewing the medicals filed in the case & some length,
"the overwhelming credible testimony established that the particular bottle * * * was defective” He
then stated the standard that the court must adhere to before disturbing a jury's finding as it relates to
damages. After noting that he had reviewed Dilone's testimony about his injuries, he remarked that
Dilone, according to the life tables introduced into evidence, had a life expectancy of 34.2 years, and
that this was materia and relevant evidence "because of the medica determination that [Dilone] had a
permanent partid imparment of the use of the upper right extremity.” Fndly, we note that the trid
justice thoroughly summarized the evidence, including the testimony of Dilone, the photographs that
depicted scarring, the medica bills, the extensve medicd history, and numerous reports of the doctors.
The trid justice concluded by remarking that the jury, in assessing the damages for pain and suffering,
erred. He stated that,

"in the Court's judgment, the past ten years of pain and suffering for the
nature of the injury tha he sudained, a nerve injury, for the pan
asociated with the nerve grafts, and for the continued use of the TENS
unit to asss in minimizing pain, and for future pain and suffering for 34.2
years, the sum of $50,000 shocks my conscience. It is grosdy
inadequate. * * * [T]here is only two posshbilities to explain the jury's
award of $50,000 for pain and suffering and future pain and suffering,
permanent partia impairment. One of those explanations is that the jury
misconceived the evidence, or the dgnificance of the evidence, or
possibly the jury considered that because the defendant had a crimina
record * * * they ignored the evidence. * * * | rather believe that the

jury, in the time dlotted, misconceived the significance of the injuries
sustained and the resulting pain and suffering endured.”
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In light of the record, we concur with the decison of the trid justice that $50,000 as
compensation for pain and suffering is wholly inadequate. The trid judtice was within his discretion,
based on that amount and the duration of plaintiff's pain and suffering, to order a new trid, or in the
dternative, an additur of $50,000. We are sttisfied that the trid justice's additur of $50,000 for pain
and suffering in this case will provide Dilone adequate compensation and render subgtantia justice.

Findly, defendant Veryfine maintained that the trid justice erred in rgecting its motion for
judgment as a matter of law because Dilone failed to prove that the bottle was in a defective condition
when it left Veryfine. Specificdly, Veryfine contended that Dilone did not establish thet the bottle wasin
an unreasonably dangerous condition, and therefore Dilone failed to meet the standard of proof for a

products ligbility action enunciated in Ritter v. Narragansett Electric Co., 109 R.I. 176, 283 A.2d 255

(1971). Wedisagree.
Ininitidly denying the motion, thetrid justice found that:

"The defect, on the evidence before the jury, took place a the time the
bottle was formed; perhaps in the cooling process, but it existed from
the time the bottle was shaped and the cooling process took place.
There is no evidence a dl that anything in the bottle other than the
thinness of one sde of the bottle caused the bottle to fall when the
consumer attempted to open it using clockwise and counter-clockwise
torque to remove the cap. There is no evidence before this jury that
while in possesson of New England Apple Products Company or in
possession of Espind Market that they caused damage to the bottle
which would relieve one prior in time having custody and control of that
bottle from potentid lidbility."

Veryfine contends that the testimony of Professor Isa, proffered by Dilone, did not satisfy Dilon€s
burden of egtablishing that the juice bottle was unreasonably dangerous, only that the bottle was

"probably quite unsafe” Specificaly, Professor Isa testified that the bottle,
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"was defective according to the specifications and it's most probably

dangerous to someone because this is a very thin - - it's thinner than

your glasses that you're wearing and your glasses don't get any twist or

torque gpplied to them while youre wearing them. So, yes, it's

probably quite unsafe to use this bottle.”
Although Professor Isadid not explicitly refer to the defect in the bottle as "unreasonably dangerous,” as
Veryfine contends she should have done, she did State that the bottle was "quite unsafe” and defective.
We have held that there are no magic words that must be used by an expert witness to trigger liability,

and we have consstently declined to exalt form over substance. See Galucd v. Humbyrd, 709 A.2d

1059, 1066 (R.l. 1998). In Gdlucdi, we rejected the notion thet lawyers and their expert witnesses
"must recite precisaly congructed talismanic incantations.” 1d. Here, Dilon€'s attorney's questioned
Professor 1sa about whether the bottle was so defective that it was unreasonably dangerous to a user.
In response, Professor 1sa, athough not stating precisely thet the defect was unreasonably dangerous,
answered the question in the affirmative, Sating it was in fact defective and "quite unsafe” We are
satisfied that the trid justice was correct in denying Veryfings motions for judgment as a matter of law
because the evidence established by a clear preponderance that the bottle was defective, and therefore
Veryfine was drictly ligble.

Further, we are satisfied that, in the context of this case, a plaintiff does not have to present
evidence that every defendant in the chain of commerce tampered with the product or contributed to the
defect. Because defendant Veryfine faled to put forth any evidence that something other than the
thinness of one sde of the bottle caused the bottle to shatter when the consumer attempted to open it,
the trid judtice was correct in denying Veryfines motions for judgment as amatter of law.

Conclusion
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For the foregoing reasons, the defendants appedls are denied, the order appeded from is
affirmed, and the case is remanded to the Superior Court for anew trid on the issue of damages unless
the defendants, within fourteen days subsequent to the filing of this opinion, consent to the additur

awarded by thetrid justice.
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