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Town of Lincoln et d.

City of Pawtucket et d.

Present: Weisberger, C.J., Lederberg, Bourcier, Flanders, and Goldberg, JJ.
OPINION
Weisberger, Chief Justice. This case comes before us on the gpped of the municipalities of
Lincoln, Smithfidd, Cumberland, and East Providence, and Sue P. Sheppard, a resident and property
owner in the Town of Lincoln (collectively referred to as plaintiffs), from a judgment entered in the
Superior Court denying the plaintiffs cdlams for relief. We affirm the judgment of the Superior Court.
The facts of the case asfound by the trid justice are asfollows:

“The Naragansett Bay Commisson [(NBC)] has developed a
large-scale project, the object of which is to abate what are known as
combined sewer overflows or CSO's which occur in the communities
of Providence, Pawtucket, and Centra Fals. Combined sewer
overflows are overflows of storm water and sewer water which flow
into one of the dat€' s rivers when a sgnificant rain sorm occurs and the
sewer system overflows.

“The overflow is made up of a combination of sewer water and storm
water which otherwise would be diverted, by assgance, to the
appropriate trestment facility. During arain event, the system regulates
the flow and permits the overflow to discharge through the CSO ouitfal
pipes into the river. Combined sewer overflows into the State's water
gysdems are unlawful under the Federa Clean Water Act. The
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remediation project is a multi-million dollar project, the cost of which
will be soread among the rate payers that fdl within the didtrict
comprisng Providence, Johngton, North Providence, Pawtucket,
Crangton, Centrd Falls, Lincoln, Cumberland, East Providence, and
part of Smithfield. 1 don't think I’ ve left anyone out.

“The project is designed to remediate CSO's occurring in both of the
Narragansett Bay Commission service aress; that is, the Fidd's [Sc]
Point service area and the Buckland Point service area. The points at
which the CSO's occur dl lie within Providence, Centrd Fdls,
Pawtucket and East Providence. None occur in the towns of
Cumberland[,] Lincoln, or Smithfield, nor do any occur in Johnston or
North Providence. The sawer system for the NBC municipdlities is
such that the outlying communities of Johnston, North Providence,
Smithfield, and Cumberland are upstream communities whose sanitary
flows feed into the Narragansett Bay Commission interceptors which
then transmit those sanitary flows to one of the two treatment facilities
or into ariver in the event of arain sorm causng an overflow. Lincoln,
Central Falls, Pawtucket and Providence and East Providence are
down stream communities in that by the time their sanitary flow joinsthe
gysem, the system dready contans the sanitary flow from other
upstream communities. A smdl pat of Centra Fdls enjoys an
upstream position in that the sanitary flow joins the Moshassuck Valey
interceptor to the north of Lincoln, Cumberland and Pawtucket and
ultimately Providence and East Providence.

“The towns of Lincoln and Cumberland have congiructed, or are in the
process of congtructing, sewer and storm water systems which separate
sorm water from sewer flow. Thistype of system is caled a separated
system. For the most part it is only sewer water which flows from these
communities into the NBC interceptors.  The communities who have
older systems have what are cdl [dc] the combined systems. There,
the sewer water and storm water is not separated. The effect is to
increase the sanitary flow into the interceptors. It is the addition of
gorm water during a ran event which causes the overflow into the
Sae srivers. But, while it is primarily the stcorm water from the older
combined systems which precipitates any given CSO, the sawer water
component of the CSO is made up of sewer water flowing from each of
the municipdities lying upstream from the gte of the CSO. It is the
combined sanitary flow from dl of the municipdities lying upstream from
the CSO which empties into the river. This includes waste water from
al the upstream communities.



“The unrefuted testimony of Paul Pineau [9c¢], director of NBC, was
that the sanitary flow from Cumberland, Smithfidd and Lincoln
increases during a rain event, dthough the specific cause of the increase
is unknown. The sanitary flow from Cumberland, Smithfidd, and
Lincoln is within the capacity of the NBC interceptors, regardiess of
whether or not that flow isincreased during arain event.

“Broadly spesking, Lincoln, Smthfidd, and Cumberland each clam
that, as individuas charged rates under the NBC rate scheme, they are
unfarly being charged with the cost of remediaing a problem which
would not exist but for the downstream combined system. It's a broad
dam of dl of the plaintiffs

“While the plaintiffs here have addressed themselves to the C[S]O’s
occurring in Buckland Point service areas, the NBC project at issue
directs itsdf to the remediation of C[S]O’s in Providence as well as
Pawtucket and Centra Fals. The proposed tunnel and tank system
would be congructed throughout Central Fals, Pawtucket and
Providence. The water usars of dl of the ten NBC municipdities would
bear the cogt of the project. Johnston, North Providence and East
Providence are upstream of the Field [9c] Point Service Area. By their
exhibits, thar sanitary flow joinsthe C[S]O’ s in Providence.”

The parties entered into sxty-four sipulations of fact, but the heart of the ultimate factua
gtuation is adequately portrayed by the findings of the trid jusice. We shdl add for clarity that the
parties have Sipulated that the former Blackstone Valey digtrict commission (BVDC) has now been
merged into and succeeded by the Narragansett Bay water quality management district commisson
(NBC). This latter agency has been authorized pursuant to G.L. 1956 § 46-25-67 and § 46-25-58(1)
to issue revenue bonds, notes, and obligations, to implement the remediation of combined sewer
overflows (CSO's), and to make capitd improvements to eiminate or paliate pollution of Narragansett
Bay. Thetrid justice dso found that NBC has developed a large-scale project, the objective of which
is to abate CSO's that occur in Providence, Pawtucket, and Central Falls. CSO's are overflows of

storm water and sawer water that flow into one of the state' s rivers when a significant rainstorm occurs
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and the sewer system overflows. Section 46-25-5(9) empowers NBC to assess users a reasonable
charge for the use, operation, maintenance, and improvements of the system. Pursuant to 8§ 46-25-22,
NBC has the further authority to collect assessments againgt users in the same manner as taxes are
collected by municipdities. Unpaid charges will conditute a lien againg users red edate. Generd
Laws 1956 § 46-25.1-1(d) empowers NBC with the authority and responsibility to construct, operate,
and manage sewer treatment facilities that ded with wagte from the Blackstone and Moshassuck
Vdleys. TheLegidaturein 8§ 46-25-2 made certain specific findings:

“(1) There exigts [9¢] in the Providence metropolitan area and
Naraganseit Bay severe water qudity problems resulting from the
discharge of pollutants, conventiond, and unconventiond, into
Narragansett Bay.

“(2) Itisfurther found and declared that Narragansett Bay may
be the greatest natural resource of the state of Rhode Idand, and
continuing discharge of these pollutants jeopardizes the environmenta
integrity of the entire Narragansett Bay and crestes severe and
detrimenta ecologicd and economic impact upon the people of the
dtate of Rhode Idand.

“(3) Itisfurther found and declared that because of the scope
and complexity of the work necessary to correct and minimize these
pollution discharges and the scope of financing required, locd municipa
governments in the Providence metropolitan area have been unable
alone to cope properly and immediatdy with the magnitude of the
pollution discharges.

“(4) It is further found and declared that economy and
efficiency dictate the degrability for an overdl plan for deding with
pollution discharges in the Narragansett Bay and the Providence
metropolitan area.

“(5) Itisfurther found and declared tha the most effective and
efficient method to combat the discharge of pollutants in the
Naragansett Bay is to create a Naragansett Bay water qudlity
management digtrict commisson, to be charged with the acquigtion,
planning, congtruction, financing, extension, improvement, and operaion
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and maintenance of publicly owned sawage trestment facilities in the
Narragansett Bay water quality management digtrict, with gppropriate
provison for a portion of the financing of the activities to be undertaken
by the pledging of the full faith and credit of the sate of Rhode Idand.

“(6) Title 46, chapter 21 created the Blackstone Valley didtrict
commisson and charged it with the planning, congtruction, operation,
and maintenance of facllities to ded with the sewage and indudtrid
wagtes which originate in municipaities and indudtries located in the
Blackstone and Moshassuck Valleys and are discharged into the waters
of the state including the Seekonk and Blackstone rivers which flow into
the Narragansett Bay without proper treatment.

“(7) Economy, efficiency and technological advances dictate
the dedrability of having one entity to formulate, coordinate, and
regulate an overdl plan to reduce the discharge of sewerage and
indugtrid wagtes originating from the Blackstone and Moshassuck
Vadleys into the waters of this state and the discharge of pollutants into
Narragansett Bay from the Narragansett Bay water quality management
didrict.

“(8) The most effective and efficient method of effectuating
such an oveadl plan is to merge the Blackstone Vdley didrict
commisson with and into the Naragansett Bay water qudity
management didrict commisson.

“(9) The mogt effective and efficient method of effectuating an
ovedl plan for deding with discharges in the watershed of the
Narragansett Bay is the merger, consolidation, acquisition, operation
and management of other sewage treatment facilities located in the Sate
with or by the Naragansett Bay water qudity management digtrict
commission as the commisson may from time to time determine.”

The NBC didtrict is defined in 8 46-25-3(5)(i) to include the City of Providence as well as the
Cities of East Providence, Pawtucket, and Centra Falls, the Towns of Lincoln and Cumberland, and a
portion of the Town of Smithfield lying northeast of the Douglas Pike, as well as those portions of the

City of Cranston and portions of the Towns of Johnston, North Providence, and Lincoln formerly

served by the City of Providence sewage treatment system.
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The foregoing datutory provisons authorize NBC to ded with the Statewide problem of
pollution of Narragansett Bay by remediating the CSO problems emanating from communities in the
Blackstone Vadley and other contiguous aress. The program would be financed ether by revenue
obligationsissued by NBC, or, if deemed gppropriate, by generd obligation bonds pledging the full faith
and credit of the State of Rhode Idand. The legidative findings clearly set forth that the municipalities of
the metropolitan Providence area as wdll as the Blackstone and Moshassuck Valley areas were unable
individualy to ded with the problems of discharge of sewage into the waters of the Sate, including rivers
that flow into Narragansett Bay without proper trestment.

The plaintiffs chdlenge the legidation that conferred the foregoing powers on NBC and merged
into that agency the communities that formerly had been in the BVDC sarvice area. The plaintiffs assert
that the CSO problems originate mainly in the older sewerage systems of Pawtucket and Centrd Falls,
which have one-pipe congruction into which both rain water and sewage are combined, unlike the
newer, two-pipe systems of Cumberland, Lincoln, and Smithfield. However, according to the testimony
of Paul Pinault, executive director of NBC and the only witness presented before the Superior Court,
CSO problems emanate from excessive rainwater in al communities that comprise the NBC didtrict. In
their brief, plantiffs assart that the Towns of Lincoln and Cumberland exclusvely financed the
expansons and upgrades to their sewer systems. However, NBC assarts otherwise, stating that the
towns received substantid funding from the Department of Environmental Management, pursuant to the
Sewage and Water Supply Failure Fund, G.L. 1956 chapter 44.1 of title 42.

Due Process and Equal Protection
The main thrust of plaintiffS argument is that the Legidature has violated the due process and

equal protection components of both the State and Federd Condtitutions in requiring residentid and
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indugtrid users of the NBC digtrict compriging dl or a portion of ten municipdities to pay the expense of
remediating the CSO problems that contribute to the pollution of Narragansett Bay. The plaintiffs argue
that the state, through NBC, should either assess each community only that portion of the expense
relating to the remediation that arises from its contribution to the CSO problem, or, in the dternative,
impose the cost of remediation upon dl resdents of the state, instead of just those in the NBC didtrict.
In pressing this argument, plaintiffs misconceive the previous decisons of this Court and of the Supreme
Court of the United States that accord great deference to the authority of a Legidature to address
problems of statewide concern on aregiond bass.

Firg, in respect to the Federa Congtitution, the Supreme Court of the United States in the case

of Jodin Manufacturing Co. v. City of Providence, 262 U.S. 668, 43 S. Ct. 684, 67 L. Ed. 1167

(1923), made the following pertinent comment in respect to the digtribution of a burden of obtaining a
pure water supply among the City of Providence and other municipaities that might benefit thereby.
The specific question was whether it violated the Federd Congtitution to require the taxpayers of the
City of Providence to bear the burden of acquiring land and other facilities to furnish water that then
could be sold to other municipdities a regular wholesdle rates.

“That the taxpayers of one municipdity may not be taxed arbitrarily
for the benefit of another may be assumed; but that is not the case here
presented. The communities to be supplied are those within the
drainage area of the waters authorized to be taken. These waters are
under the primary control of the State and in adlowing the City of
Providence to gppropriate them, it was entirely just and proper for the
legidature to safeguard the necessties of other communities who might
be dependent thereon, and to that end to impose upon the City of
Providence such reasonable conditions as might be necessary and
gopropriate.  Municipdities are political subdivisons of the State and
are subject to the will of the legidature * * * and may be compelled not
only to recognize their lega obligations but to discharge obligations of
an equitable and mord nature as wdl. Guthrie Nationd Bank v.
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Guthrie, 173 U.S. 528, 537. The requirement here in question is one
well within the rule.  Specificdly, it is objected that the act does not
require these other communities to bear a proportionate part of the cost
of acquigtion, congruction and maintenance. The specid facts which
led the legidature to direct payment at wholesae rates, instead of upon
the basis of sharing in the cogt of the enterprise, or of some other, we
need not consider. It may have been, as suggested, that there were
inherent difficulties in the way of making such an gpportionment. But it
is enough to say that the method sdected is one within the scope of
legidative discretion and not obnoxious to the Federal Condtitution. * *
* The legidature is not precluded from putting a burden upon one
municipdity because it may result in an incidental benefit to another.”
Jodin Manufacturing Co., 262 U.S. at 673-74, 43 S. Ct. at 687, 67 L.
Ed. at 1173-74.

Thus, it is gpparent that the Legidature need not apportion expenses with the same mathematica
precison that plaintiffs might urge as gppropriate. The legidative power is plenary, and as long as its
chosen method bears a rationd relationship to the legitimate end to be achieved, neither municipaities
nor individuas may chalenge the legidative choice solely on the ground that they could devise a better

or more accurate method. In City of Centra Falsv. Haloran, 94 R.l. 189, 179 A.2d 570 (1962), this

Court rgjected a condtitutiond attack upon the validity of legidation that authorized the creation of the
BVDC, the predecessor of NBC. In that case the City of Centra Falls complained that it was required
to pay for more than their expenses connected with the operation of the BVDC. Our Court responded
that a municipdity has no standing to “complain on the score that its rights under the federd condtitution

are violated by the act.” 1d. at 193, 179 A.2d a 572 (citing Jodin Manufacturing Co. v. City of

Providence, 262 U.S. 668, 43 S. Ct. 684, 67 L. Ed. 1167 (1923)). The Court went on to observe
“[njor has amunicipaity any vaid reason to complain because a some indefinite time in the future some
other areain the district which has not contributed to the cost of the project from the beginning may be

alowed to benefit.” 1d.



The Court had earlier stated that it was the express intention of the Legidature to “clothe the
commisson with such authority as would enable it to ded effectively with the problem of pollution in the
area without consulting the wishes or convenience of the municipditiesinvolved * * *. In other wordsiit
is reasonable to congrue the act as intending to make the policy of the commisson paramount in dl such
matters.” Id. at 192, 179 A.2d at 571.

In Haloran, this Court unequivocaly rejected the argument that the act creeting the BVDC
violated ether the Federd or the State Condtitutions on due process grounds. It dso rgected the
argument that the act condtituted an unreasonable delegation of power to the BVDC. Indeed, this
Court expressed doubt concerning whether a municipaity as a mere creature of the Generd Assembly
had any right to chdlenge the legidative act as violative of the State Conditution. The Court did not
decide that issue since it had not been raised. For purposes of this opinion, we shal assume without
deciding, that the municipalities have the same standing to chalenge the subject legidation as violative of
the State Condgtitution as does the individud rate payer who has been joined as a party plaintiff.*

In respect to the chalenge on equa protection grounds, it is clear that the challenged legidation
is economic in nature and is designed to achieve an improvement to the public hedth and welfare. Such

legidation does not impinge upon a fundamenta right and does not involve any suspect classfications. It

1 Although we are not caled upon to decide the issue in this casg, it has long been settled as a matter
of federd law that a municipa corporation has no standing to seek to restrain or chalenge on
Fourteenth Amendment grounds a statute of the state which has crested it. See, eg., Risty v. Chicago,
R.I.& P.Ry. Co., 270 U.S. 378, 46 S. Ct. 236, 70 L. Ed. 641 (1926) (Fourteenth Amendment does
not restrain the power of the State and its agencies over its municipal corporations); City of Trenton v.
State of New Jersey, 262 U.S. 182, 43 S. Ct. 534, 67 L. Ed. 937, 29 A.L.R. 1471 (1923) (same);
City of Newark v. State of New Jersey, 262 U.S. 192, 43 S. Ct. 539, 67 L. Ed. 943 (1923) (same).
Further, as our Court suggested in City of Centrd Fallsv. Hdloran, 94 R.1. 189, 179 A.2d 570 (1962),
it is doubtful that a municipdity has standing to chdlenge a date datute under the Rhode Idand
Condtitution with the probable exception that it can challenge an act of the Generd Assembly imposed
upon it in violation of the Home Rule Amendmernt.
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is, therefore, presumed to be vdid and need only pass the rationd bass test. If the legidative
classfication isrationdly related to the legitimate state interest of improving the public hedth and welfare
by diminating or paliating pollution of the public waters, the legidation does not offend ether the State

or the Federd Condtitution. See, eq., City of Cleburne, Texas v. Cleburne Living Center, Inc., 473

U.S 432, 105 S. Ct. 3249, 87 L. Ed.2d 313 (1985) (applying rationa bass test); City of New

Orleansv. Dukes, 427 U.S. 297, 96 S. Ct. 2513, 49 L. Ed.2d 511 (1976) (per curiam) (same); Rhode

Idand Insurers Insolvency Fund v. Leviton Manufacturing Co., 716 A.2d 730 (R.I. 1998) (same); In

re Advisory Opinion to the House of Representatives Bill 85-H-7748, 519 A.2d 578 (R.l. 1987)

(same). In this case the chdlenged legidation has created a reasonable classfication conssting of ten
communities wherein the problem of pollution has arisen and urgently needs, in the legidative judgment,
to be remediated. This classfication certainly bears areasonable and rationd relationship to alegitimate
date interest in the public hedth and wefare. This legidation easily passes the test of both federd and
date condtitutiond limitationsin respect to their equa protection components.
Equal Burden Clause

The Rhode Idand Condtitution provides in article 1, section 2, that “the burdens of the Sate
ought to be fairly digtributed among its citizens” The plaintiffs have contended that this provison is
violated by the legidation in question. Thisargument must be regjected because the Equal Burden Clause
adds nothing to the requirements of the Equa Protection Clause. This section is advisory and not
mandatory. It is addressed to the Generd Assembly for the purpose of advice and does not clothe the

courts with the power of enforcing restraint on the lavmaking power. See, eg., Opinion to the

Governor, 88 R.I. 202, 145 A.2d 87 (1958) (art. 1, sec. 2, is advisory and is not a congtitutiona

restraint upon legidative power of the Generd Assembly); Crafts v. Ray, 22 R.l. 179, 46 A. 1043
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(1900) (same); Clevdand v. Tripp, 13 R.I. 50 (1880) (same); In re Dorrance-Street, 4 R.I. 230

(1856) (same). It has been held that the standard of review in respect to this provision is substantially

identicd to the determination of whether chdlenged legidaion meets the requirements of the Equd

Protection Clause. City of Warwick v. Almecs, Inc., 442 A.2d 1265, 1270 (R.l. 1982).
Consequently no separate analysis is required to determine that legidation meeting the standards of the
Equa Protection Clause dso cannot be in violation of this advisory admonition.
The Home Rule Amendment

The plaintiffs have asserted that the congtruction and control of alocd sewage system is within
the power of the locd municipdity and, therefore, legidation relaing to the sewers cannot be adopted
without the consent of the eectors of the communities involved. This argument in the context of this
case is without merit. It scarcely can be questioned that remediating pollution of Narragansett Bay isa
matter of statewide concern (Stipulation of fact number 35). Consequently, the provisions of article 13
of our State Congtitution are not implicated, since by its very terms the Legidature reserves the power

to act upon meatters of statewide or regional concern. See, eq. , Lynch v. King, 120 R.I. 868, 877,

391 A.2d 117, 122 (1978) (noting that the Legidature reserved the power to act on statewide matters).
In the case a bar, even the plaintiffs concede that the problem of pollution of Narragansett Bay is one of
datewide interest and compelling concern. The legidation in question sweeps far beyond the borders of

any of the individud municipaities incorporated into the NBC didtrict. See also Newport Court Club

Asociates v. Town Council of Middletown, 716 A.2d 787, 790 (R.Il. 1998) (dtating that municipdities

have no inherent power to legidate on matters of statewide concern).

Delegation of L egislative Power
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The plaintiffs urge that delegating legidative power to NBC is unreasonable and, therefore,

illegd. Thisquestion was virtudly answered by our opinion in City of Centradl Fallsv. Halloran, supra, in

which we held that the Legidature acted within its powers in cregting the BVDC, the predecessor of
NBC. If that case were not considered conclusive by clear implication, certainly our opinion in Milardo

v. Coadtd Resources Management Council, 434 A.2d 266, 271-72 (R.l. 1981) (approving the

cregtion of the Coastd Resources Management Council in the face of a chdlenge brought on the
grounds of ingppropriate and improper deegation of legidaive power) would obviate plantiffs
chdlenge to NBC on this ground. The datute cregting this agency specificaly outlines the policy to be
followed by NBC, and contains findings that support the need for the specia expertise of this agency to
achieve the god of diminating or pdliaing pollution of Narragansatt Bay, which is therein denominated
as our “greatest naturd resource.” No subject of delegation could be more gppropriate and vaid in the
totality of the circumstances of problems to be solved.

We have conddered the other issues raised by the plaintiffs and conclude that they are without
merit.

For the reasons stated, the gpped of the plaintiffs is denied. The judgment entered in the

Superior Court is hereby affirmed. The papers in the case may be remanded to the Superior Court.
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