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OPINION

Flanders, Justice. “Sex, lies, and videotepe’ are the stuff of this gpped. A college student
arranged to have one of his fraternity brothers hide in the closet of his bedroom &t the fraternity house in
the wee hours of the morning and secretly videotape him and his girlfriend, who aso was a sudent at
the college (hereinafter, the victim), while they were having sex on his bed. While they were romping in
the buff, the victim suddenly spied the lens of the video camera peeking out from behind the closet
drapes. Needless to say, despite the defendant’s attempts to dissuade the victim from investigating
further, this video game was over. As aresult, both the defendant and his closet cinematographer soon
found themsdves facing the crimind charges that are the subject of this apped.

Factsand Travel

During the early morning hours of May 11, 1996, defendant, Jeffrey O'Brien, a member and

resdent of the Universty of Rhode Idand’s Alpha Epsilon P fraternity, informed three of his fraternity

brothers, including codefendant Jordan Smith, that the victim would be coming to the fraternity to have

! See Sex, Lies And Videotape (Miramax Films 1989).
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sex with him.  The brothers asked him whether they could watch. To ther evident amazement,
defendant responded in the affirmative. He ingtructed them to retrieve the video camera belonging to
another one of their fraternity brothers, and then he ingdled Smith in the closet of his sngle room at the
fraternity to prepare for the videotaping. Pushing asde clothing and placing a chair in this secret lair,
defendant secured Smith in the closet and then closed the closat curtain to concedl him and the video
camerafrom view.

There st Smith, waiting in the closat for gpproximately a haf hour, until defendant findly
reentered his room with the unsuspecting victim in tow. Smith activated the camera when he saw the
couple move from defendant’s couch onto the bed, where they then began to remove their clothing.
The videotaping continued for some time, zooming in and out for close-ups of the activity on the bed.
Eventudly, the victim lifted up her head during the couple's lovemaking and suddenly observed “a
camera lens coming from [the] closat” and a“bluish light coming from the cameraitsdf.” She screamed
“Oh, my God, somebody is tgping ud” The defendant, however, cadmly told her that she was crazy,
that she was seeing things, that she didn’t know what she was talking about, and that he had thought she
was “cool.” Unpersuaded, the victim wrapped a blanket around hersdlf, repeatedly told defendant that
“I saw what | saw,” and asked what they were going to do about it. When it became evident that
defendant was not going to do anything, the victim herself got off the bed, waked to the closst, and
pulled the curtain open. There sat Smith, whom she knew from the fraternity, squatting on a chair with
the video camerain his hand. She asked Smith “how [he] could * * * do this” cdled him “sick,” and
then asked him for the camera so she could remove the tape from it. But Smith refused to give it to her,

30 she struggled with him before gaining possession of it, after which Smith |eft defendant’ s room.



The victim then told defendant that “we have to get this tape [out of the video camerd.” He
responded that “You can't get the tgpe out of that kind of camera” The victim, however, Smply
pressed the gect button, and the tape plopped right out into her hand. She then asked defendant
whether he knew anything about the videotgping in advance. Lying, he responded in the negtive.
Although she was initidly suspicious of his answer, his actions — running franticaly around the room
repeatedly denying any prior knowledge, “crying a bit,” grabbing a bottle of whisky and taking a swig,
dating that he could not “believe this happened to us” and asking why he “would * * * want [his| white
ass on tape’ — convinced her of his sncerity. She remained in defendant’s room until gpproximately
5:30 that morning. When she |eft, defendant scampered upgtairs to Smith's room and told him that “he
dill had sex with [the victim]” but thet, as hard as he had tried, he was sill unsuccessful in getting the
videotape back from her.

Later that morning, a around noon time, the victim was dtting in her room at the gpartment she
shared with another student, crying to herself about the above-described incident. Her roommeate had
just returned from her morning job and found the victim bawling away. Eventudly, the victim told her
roommeate about the videotaping. Just as they finished their conversation, Smith appeared a ther
gpartment door. His fraternity brothers had sent him over to retrieve the tape; so when he spoke to the
victim, he did so on the pretense of wanting to gpologize to her for the events of the previous evening.
During their conversation, however, as soon as he glimpsed the videotgpe on her desk, Smith snatched
it and made a mad dash for the door. But before he could get away, both the victim and her roommeate
grabbed him and managed to retrieve the tape. During therr scuffle, however, Smith was able to

partidly damage the videotgpe by smashing it againg hisleg and ripping the tape.



Eventudly, Smith left their gpartment, but he returned shortly thereafter and spoke again with the
two women. During this discusson, he findly told the victim thet, notwithstanding defendant’s
protestations of innocence, defendant in fact knew about the videotaping in advance. And, despite the
victim’s promise not to confront defendant with this information, she and her roommate wasted little time
in marching over to the fraternity house and doing just that. Nevertheless, defendant till continued to
deny that he had any previous knowledge of the videotgping and indsted that in any event it was “no big
ded.” The next day, when the victim returned to the fraternity house, Smith told her that because he
had damaged the videotape, she would not be able to do anything about the incident. Undeterred, the
victim then contacted aloca video shop and arranged for the videotape to be restored and repaired.

Ultimately, both defendant and Smith were indicted for conspiring to unlawfully intercept an ord
communication in violation of G.L. 1956 § 11-1-6, and for intercepting an ord communication in

violation of G.L. 1956 (1994 Reenactment) § 11-35-21(a)(1) and (c)(3).2 Smith pled nolo contendere

to the charges in the indictment, recelving an eighteen-month suspended and probationary sentence. But

defendant opted for atrid before a Superior Court trid justice and a jury, who proceeded to find him

guilty on both of the counts charged in the indictment. The court then sentenced defendant to a
five-year suspended sentence with a concurrent probationary term.  This apped ensued, in which

defendant has proffered a series of dternate takes on the trid justice srulings. Below, we screen these
arguments, frame-by-frame, and indicate why we leave them on the cutting-room floor.

2 Rhode Idand' s wiretapping statute was modeled after the analogous federal wiretapping statute
namely, Title Il of the Omnibus Crime Control and Safe Street Act of 1968, Pub. L. No. 90-351, 82
Stat. 212 (later amended and retitled by Title | of the Electronic Communications Privacy Act of 1986,
Pub. L. No. 99-508, 100 Stat. 1848. See State v. Ahmadjian, 438 A.2d 1070, 1080 n.4 (R.1. 1981).
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Wasthe video camera’saudio recorder an “inter cepting device” ?

At the dose of dl the evidence, defendant moved for a judgment of acquittd, arguing that the
date had falled to prove that any ord communications between defendant and the victim had been
intercepted with an intercepting device, as the agpplicable wiretapping dtatute required. A mere
recording, he argued, was not an interception. He aso objected to the trid justice's failure to ingtruct
the jury that it had to find that defendant had procured an interception of an ord communication through
the use of an intercepting device. The trid justice rgjected these arguments. On gpped, defendant il
contends that an interception of a communication is different from amere recording of a communication,
and that Rhode Idand’ s wiretgpping statute does not prohibit the mere surreptitious recording of private
ord communications.

Pursuant to Rhode Idand's wiretapping statute, § 11-35-21(a), one who “willfully intercepts,
attempts to intercept, or procures any other person to intercept or attempt to intercept, any wire or ord
communication * * * shdl be imprisoned for not more than five (5) years” Under G.L. 1956 (1994
Reenactment) § 12-5.1-1(5), “[t]he term “intercept” means to acquire aurdly the contents of any wire
or ord communications through the use of any intercepting device” (Emphasis added.) An

“intercepting device’ is defined by § 12-5.1-1(6) as “any device or gpparatus which can be used to

intercept wire or orad communications”® (Emphasis added.) “Ora communications” are defined by §

12-5.1-1(8) as “any ord communication uttered by a person exhibiting an expectation that such
communication is not subject to interception under circumstances judtifying [such] expectation.”

(Emphasis added.)

8 General Laws 1956 (1994 Reenactment) 8§ 12-5.1-1(6)(A) and (B) exempt certain devices,
including extenson phones and hearing aids, from the definition of “intercepting devices].”
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The defendant argues that the audio recorder built into the video camera that Smith used was
not an “intercepting device’ as defined by 8§ 12-5.1-1(5). Therefore, he suggests, he “procure]d] [no]
other person to intercept or attempt to intercept, any wire or ord communication” that could have
triggered a crimind violation of Rhode Idand's wiretapping datute, 8 11-35-21. Because the audio
recorder was integrated into the video camera, it recorded only what aready could be overheard by the
hidden cameraman’s invited naked ear. And because that audio recorder did not amplify the recorded

sounds to make them more audible, defendant argues, it cannot be considered an “intercepting device.”*

A preiminary draft of the federd wiretapping statute provided that “it shal not be unlawful for a
party to any wire or ord communication or a person given prior authority by a party to acommunication
to intercept such communication.” S, Rep. No. 90-1097, a 70 (1968), reprinted in 1968
U.S.C.CAN. 2112, 2182. If thisearlier draft had been enacted into law and if the Generd Assembly
had adopted its language without amendment when it enacted Rhode Idand’ s wiretapping statute, then
perhaps defendant’ s theory would rest on firmer ground. But because of Congress's abiding concern

about the threat posed by eavesdropping technology to the privacy of individua communications® the

4 An “intercepting device® that has been integrated into any other equipment remains an
“intercepting device” provided the integration does not affect the functions that cause it to be an
“intercepting device’ sanding aone. See United States v. Torres, 751 F.2d 875, 885 (7th Cir. 1984)
(finding that “the soundtrack of a videotape, no less than a free-standing tape recording, is within the
scope of Title 111™), cert. denied, 470 U.S. 1087, 105 S. Ct. 1853, 85 L. Ed. 2d 150 (1985).
5 The legidative history to that enactment reflects this concern:
“The tremendous scientific and technologica developments that

have taken place in the last century have made possble today the

widespread use and abuse of eectronic survelllance techniques. As a

result of these devdopments, privacy of communication is serioudy

jeopardized by these techniques of survelllance. * * * Every spoken

word relating to each man's persond, maritd, religious, politicd, or

commercia concerns can be intercepted by an unseen auditor and
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Senate amended this earlier verson of the statute to render illegal one-party consensud recordings (like
the one in this case) when they are intercepted “for the purpose of committing any crimina or tortious
act in violation of the Condtitution or laws of the United States or of any State or for the purpose of
committing any other injurious act.”® 114 Cong. Rec. 14694 (1968). The sponsor of the amendment,
Senator Hart, explained tha the origind verson of the law left a “gagping hole, which would permit

surreptitious monitoring of a conversation by one of the parties to the conversation.” 1d. By prohibiting

turned againgt the speaker to the auditor’'s advantage.” S. Rep. No.

90-1097, at 42 (1968), reprinted in 1968 U.S.C.C.A.N. 2112, 2154.
6 The Generd Assembly incorporated 18 U.S.C. § 2511(2)(d) verbatim when it enacted G.L.
1956 § 11-35-22in 1969. P.L. 1969, ch. 55, § 3. In alater amendment to the federal statutein 1986,
Congress deleted the phrase “or for the purpose of committing any other injurious act” from 8
2511(2)(d). Electronic Communications Privacy Act of 1986, Pub. L. No. 99-508, §101(b)(2), 100
Stat. 1848, 1850 (1986) (the Privacy Act). The legidative history for that amendment indicates that
Congress was concerned that the above-quoted phrase was “overly broad and vague’ and that its
effect could “chill the exercise of first amendment rights.” S. Rep. No. 99-541, at 17 (1986), reprinted
in1986 U.S.C.C.A.N. 3555, 3571. The above-quoted phrase, according to the legidative history,

“places a sumbling block in the path of even the most scrupulous

journdists. Many news stories have been brought to light by recording

a conversation with the consent of one of on[l]y one of the parties

involved — often the journdig himsdf. Many news dories are

embarrassing to someone. The present wording of section 2511(2)(d)

not only provides such a person with a right to bring suit, but it aso

makes the actions of the journdist a potential crimina offense under

section 2511, even if the interpretation was made in the ordinary course

of responsble news-gathering activities and not for the purpose of

committing acrimind act or atort. Such athreat isincongstent with the

guarantees of the firda amendment. Inasmuch as [2511(2)(d) as

amended] continues to prohibit interceptions made for the purpose of

committing elther acrime or atort (including defamation), the public will

be afforded ample protection againgt improper or unscrupulous

interception.” 1d. at 17-18, reprinted in 1986 U.S.C.C.A.N. a

3571-72.

The Genera Assembly, however, declined to follow the federa amendment in 1999 when it enacted
other amendments to § 11-35-21(c)(3), and, thus, it left intact the phrase (“or for the purpose of
committing any other injurious act”). P.L. 1999, ch. 167.
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surreptitious recordings “when the [recording] party acts in any way with an intent to injure the other
party to the conversation,” Senator Hart believed, the amendment would “respond to a problem that is
of very great concern to this country; and in the years ahead, as [intercepting] techniques become more
sophisticated.” Id. Further addressing the increasing threat of technology to the privecy of individud
communications, Congress broadly defined the term “intercepting device,” “to include any device which
can be used to intercept wire or ora communications.” S. Rep. No. 90-1097, at 66, reprinted in 1968
U.S.C.C.A.N a 2178. (Emphasis added.) Except for the extenson phones and hearing aids that it
exempted from the definition of “intercepting device,” Congress explicitly stated that its broad definition
of this term “intends to be comprehensive.” 1d. at 66-67, reprinted in 1986 U.S.C.C.A.N at 2179. It
was this broad definition that the Generd Assembly used in 1969 when it adopted the language of the
federa wiretgpping statute and enacted it as Sate law.

In doing 0, the Generd Assembly apparently appreciated the sgnificant difference between a
third party merely overhearing private communications and the surreptitious tape recording of that same
overheard conversation. Although we may expect individuas with whom we are communicating to hear
and even to remember what we are saying (and perhaps how we have said it), we usudly do not expect
them to acquire surreptitioudy an exact audio reproduction of the conversation that they can later replay
a will for themsdves or for others. Thus, by adopting a broad definition of “intercepting device,” the
Generd Assembly gpparently intended to protect an individual's expectation of privacy — not only
from the technologica innovations that increasingly expose our private communications to the uninvited
bionic ear (for example, through wiretapping, sound amplifying, and bugging devices), but dso from
those unseen devices (such as tape recorders and other hidden transmitters) that make it possible for a

consensud participant in private communications to transmit or cgpture those communications for
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potential disclosure to yet another uninvited and undisclosed audience.” As Chief Judice Rehnquist
recently noted:

“In a democratic society privacy of communication is essentid if citizens
are to think and act creatively and congtructively. Fear or suspicion that
one’'s speech is being [secretly] monitored by a stranger [or secretly
recorded for an illegd purpose by amalicious ‘friend'], even without the
redity of such activity, can have a serioudy inhibiting effect upon the
willingness to voice criticd and condructive idess” Bartnicki V.
Vopper, US. , ,121S. Ct. 1753,1769, 149 L. Ed. 2d 787,

(2001) (Rehnquigt, C.J., dissenting) (quoting President’s Commission
on Law Enforcement and Adminigtration of Justice, The Chdllenge of
Crime in a Free Society 202 (1967)).

Therefore, we agree with those courts that construe the federal and state wiretapping statutes to
include a tape recorder or other recording device as an “intercepting device” under applicable wiretap

laws?® Moreover, the audio portion of a video recorder is dmilaly covered by

7 We agree with the United States Court of Appeds for the Fifth Circuit that “an *acquistion’

occurs a the time [a] recording is made’” — but not a the time of “the replaying of a previoudy
recorded conversation.” United States v. Turk, 526 F.2d 654, 658 (5th Cir. 1976) (finding that “[i]f a
person secrets a recorder in a room and thereby records a conversation between two others, an
‘acquigtion’ occurs a the time the recording is made. This acquistion itsdf might be said to be *aurd’

because the contents of the conversation are preserved in aform which permits the later aura disclosure
of the contents.”).

8 See, eg., Konop v. Hawaiian Airlines, Inc., 236 F.3d 1035, 1043 n.1 (Sth Cir. 2001) (“If a
person secretes a recorder in a room and thereby records a conversation between two others, an
‘acquigtion’ occurs a the time the recording is made.”); Sanders v. Robert Bosch Corp., 38 F.3d 736,
740 (4th Cir. 1994) (“The recording of a telephone conversation adone condtitutes an ‘aura * * *
acquistion’ of that conversation.”); United States v. Wuliger, 981 F.2d 1497, 1502-03 (6th Cir. 1992)
(“Nonconsensud recordings violate the Act, 18 U.S.C. 8§ 2511(1)(a).”); Pascde v. Caralina Freight
Carriers Corp., 898 F. Supp. 276, 279 (D. N.J. 1995) (same); Lane v. Allgate Insurance Co., 969
P.2d 938, 940 (Nev. 1998) (“The taping of a telephone conversation is clearly the aura acquistion of
the contents of a wire communication through the use of a mechanicd device”); State v. Ahmadjian,
438 A.2d 1070, 1079-81 (R.I. 1981) (impliedly recognizing that non-participant recording of a
telephone conversation is subject to “the requirements of chapter 5.1 [of title 12 of the Rhode Idand
Generd Lawg]”); State v. Murphy, 113 R.I. 565, 577 n.3, 323 A.2d 561, 567 n.3 (1974) (same).
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the scope of the federa and state wiretap statutes.®

Asthe United States Didtrict Court for the Didtrict of Kansas explained in Thompson v. Johnson

County Community College, 930 F. Supp. 501, 505 (D. Kan. 1996):

“Vintudly every circuit that has addressed the issue of glent
video survellance has held that Title | does not prohibit its use. See
United States v. Falls, 34 F.3d 674, 679 (8th Cir. 1994); United States
v. Biasucci, 786 F. 2d 504, 508-09 (2d Cir. 1986); United States v.
Torres, 751 F.2d 875, 879 (7th Cir. 1985). Additiondly, the Tenth
Circuit Court of Appedsin United States v. Mesa-Rincon, 911 F.2d
1433, 1436 (10th Cir. 1990), held that Title I1l, the predecessor of
Title I, does not prohibit the use of dlent video surveillance. 1d. at
1436.

“On the other hand, the above cited casd]s] implicitly imply that
video aurveillance that includes the cgpability to record audio
conversations would violate Title I.  In that Stuation, the video image
captured by the surveillance cameraiis not what violaies Title |. Rather,
it is the interception of an ord communication that subjects the
interceptor to liability.”
In addition, James G. Carr, The Law of Electronic Survelllance, 8 3.8 at 3-144 (2d ed. 1996), explains.

o See, eq., United States v. Jackson, 213 F.3d 1269, 1279-81 (10th Cir. 2000), judgment
vacated on other grounds, Jackson v. United States, U.S. |, 121 S. Ct. 621, 148 L. Ed. 2d 531
(2000) (assuming that the audio component of a video recorder is subject to Title I11); Williams v.

Poulos, 11 F.3d 271, 280 (1st Cir. 1993) (a monitoring device congsting of “*dligator clips attached to
a microphone cable a one end’ and an ‘interface connecting [a] microphone cable to a VCR and a
video camerd on the other * * * is precisdy the type of intercepting device Congress intended to
regulate heavily when it enacted Title 111”); Torres, 751 F.2d at 885 (“[T]he soundtrack of a videotape,

no less than a free-standing tape recording, is within the scope of Title 111.”); United States v.

Haimowitz, 725 F.2d 1561, 1581-82 (11th Cir. 1984) (assuming that the audio component of a video
recorder is subject to Title 111); Audenreid v. Circuit City Stores, Inc., 97 F. Supp. 2d 660, 663 (E.D.

Pa. 2000) (since “the evidence produced by the parties clearly demondtrates that the video camera
which had been ingdled in the plaintiff’s office recorded no sound and that the videotape created by
that camera shows only the movements of the people in that office,” there was no violation of the federa
or Pennsylvania wiretap acts); United States v. Grice, 37 F. Supp. 2d 428, 429-30, 432 (D. S.C.

1998) (same); cf. Ages Group, L.P. v. Raytheon Aircraft Co., 22 F. Supp. 2d 1310 (M.D. Ala. 1998)

(recognizing that snce videotaping may have included ord as wel as video component, summary
judgment was appropriate); State v. Howard, 728 A.2d 1178 (Del. Super. Ct. 1998) (recognizing that
the audio component of a video recorder is subject to “Delaware’ s Wiretap Statute, which pardldsthe
federa wiretap statute’).
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“If * * * law enforcement officers use equipment which records sounds
as well as dghts, so that spoken communications can be overheard or
recorded, Title 111 will be applicable with reference to the audio portion
of the videotape. The conversations are ord communications under
§ 2510(2), which are intercepted by the audio component of the video
camera, and are regulated accordingly.”

Thus, we disagree with those federd courts that have narrowly interpreted the broad language
of the federd wiretapping Satute by holding that “the recording of a conversation isimmeterid when the
overhearing is itsdf legd” and that “[@] recording device placed next to, or connected with, a telephone

receiver cannot itself be the *acquiring’ mechaniam.” United Statesv. Harpel, 493 F.2d 346, 350 (10th

Cir. 1974).% Some federd courts, however, are goparently willing to classfy a tape recorder,
connected to a telephone, as an “interception device” when the tape recorder does more than just
passvely ligen and “but for the recording device® the communication would not have been

intercepted. !t

10 See dso Epps v. St. Mary's Hospital of Athens, Inc., 802 F.2d 412, 415 (11th Cir. 1986)
(holding that the interception device was not the equipment used to record the conversation but the
digpatch console to which the recorder was attached); Anonymous v. Anonymous, 558 F.2d 677, 679
(2d Cir. 1977) (holding that the “fact that gppellee here taped the conversations which he permissbly
overheard, we find, as the Fifth Circuit did [in Smpson v. Smpson, 490 F.2d 803, 809 (5th Cir.
1974)], to be a digtinction without a difference’); United States v. Chedly, 814 F. Supp. 1430, 1441
(D. Alaska 1992) (holding that “Title 111 only proscribes unlawful interceptions defined as listening or
monitoring of telephone conversations, not the recording of monitored conversations, hence if
monitoring is lawful, recording is dways lawful”).
1 E.g., United States v. Murdock, 63 F.3d 1391, 1394-95 (6th Cir. 1995) (holding that a
recorder connected to an extension phone which was activated automaticaly when the extension phone
handset was lifted was an “interception device,” where “[t]here was no evidence that the recorder could
have operated independently of the telephone’); see dso Sanders, 38 F.3d a 740 n.8 (holding that a
voice logger, connected to telephone extensions and capable of automatically recording communications
on those extensions, was an “interception device’ because “‘[t]he calls would not have been heard or
otherwise acquired -- that is, intercepted -- at al but for the recording device’”); Dedl v. Spears, 980
F.2d 1153, 1158 (8th Cir. 1992) (holding same as Murdock).

In a least one federal decision, the court appeared to embrace the idea that a smple tape
recorder could quaify as an “interception device” United States v. Shidds, 675 F.2d 1152, 1154-56
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Under Rhode Idand's wiretapping statute, 8 11-35-21, a person may have every legd right to
hear or participate in an ord communication (either because he or she is a party to the communication
or has been invited by one paticipant to overhear the conversation), but ill violate the law by
surreptitioudy tape recording those same communications (but only if the taping is “for the purpose of
committing any crimind or tortious act in the violation of the condtitution or laws of the United States or
of any dtate or for the purpose of committing any other injurious act”). Thus, we hold, the definition of
“intercepting device’ as adopted by the Generd Assembly in 1969 (which was in effect when defendant
asked his fraternity brother to videotape his intimate relaions with the victim) was certainly broad
enough to encompass the use of a videotape recorder, a device “which can be used to intercept wire or
orad communications.” Section 12-5.1-1(6).

Therefore, in determining whether there has been an “interception,” we do not end our andys's
as defendant urges us to do, by concluding, as a matter of law that a videotape camera (or an ordinary
tape recorder), cannot qudify as an “intercepting device” Such a congtruction, we believe, would be
contrary to the broad definition of “interception” in the dtatute. We are persuaded that a broad
interpretation of “intercepting device’ gives effect to the Generd Assembly’s evident desire to protect

individuds from “any device or gpparatus’ that might be used then or in the future to invade ther

privecy.

(11th Cir. 1982). In Shields, the FBI provided an informant with two pieces of equipment: a Imple
tape recorder and a separate radio transmitter, to both record on tape and to transmit the sounds for
monitoring and recording dsewhere. 1d. & 1154. The informant in turn gave the equipment to an
associate who used it to tape conversations with yet another associate. Id. The court found that,
pursuant to the definition of “intercept,” “each communication in question was intercepted twice’ (once
by the transmitter and once by the tape recorder). 1d. at 1156.
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Findly, defendant argues that because the “smple ‘unadulterated’ [video] camera,” used in this
case was like the “ordinary, unadulterated AM radio,” used by the police to overhear private cordless

telephone conversationsin State v. Del_aurier, 488 A.2d 688, 694-95 (R.I. 1985), we should hold, as

the Delaurier Court did, that there was no “intercepting device’ and thus no violaion of the federd
wiretgpping satute. In Del aurier, this Court stated that “[w]e do not believe that Congress intended to
include within the meaning of ‘device an ordinary, unadulterated AM radio.” Id. a 694. But “lisgening
to an AM broadcag, put on the air voluntarily, and accessible to anyone possessng an ordinary AM
radio,” id., is fundamentaly different from lisening to the sound track of a videotape, taken from a
Secret video camera that was hidden in a closet in someone's bedroom.  Such a videotape recording
was not “put on the air voluntarily” nor was it as accessble as an AM broadcast to anyone possessing
an ordinary video camera or recorder. Moreover, the Delaurier Court interpreted the federa
wiretapping statute (not Rhode Idand’s wiretapping statute). Delaurier based its holding on federd
judicid decigons indicating that an “unadulterated AM radio” would not have been considered an

“intercepting device’ under federd law. 1d.? But here we are congtruing state law and not the federa

12 The bass of Delaurier’s suggestion of a narrow definition for an “intercepting deviceg’ under
federd law is not even clear in light of that casg's single citation to a law review note supporting this
result. There, a commentator merely recommends such an interpretation “in the absence of a contrary
expression of intent by Congress.” The United States Courts of Appeds. 1973-74 Term Criminal Law
and Procedure, 63 Geo.L.J. 331, 351 (1974). (Emphasis added.) The note writer of that article
suggested that “the most logicd way’ to prevent the crimindization of the “innocent practice of
monitoring mobile telephone bands and ship-to-shore frequencies * * * would be to find that a radio
receiver used to intercept the radio portion of awire communication, voluntarily broadcast by one of the
parties thereto, is not a ‘device within the meaning of title I11.” Id. According to the commentator,
“[a]lthough Congress could best correct this deficiency in title 11l [by more narrowly defining an
‘intercepting device], courts should act in the interim.” Id. But we srongly disagree with the
commentator’ s suggestion that courts should ignore plain and unambiguous statutory language to achieve
a different result “in the interim” than the one gpparently intended by the Legidature in enacting thet

language into law.
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datute at issuein Delaurier. Thus, we disagree with defendant that Del_aurier is controlling in this case.
However much we may look for guidance to cases interpreting federd wiretapping law, we are not
bound to follow ether federa or even our own decisons interpreting the federa wiretapping Statute
when we interpret Rhode Idand’s wiretapping statute, especidly when we disagree with the reasoning
or andysis used in such cases.  Further, the device used there to intercept the private ord
communications at issue was not secreted within earshot of those communications. Thus, the placement
and use of the device did not invade the parties expected zone of privacy. In sum, even if Congress
did not intend to include AM radios as an “intercepting device,” such an excluson lends no support to
the argument that the Generd Assembly did not intend a video camerato fal within this definition.
Findly, this Court has indicated that Rhode Idand's wiretapping statute would be interpreted
more grictly than its federd counterpart in “the interest of giving the full measure of protection to an

individud’ s privecy.” State v. Maoof, 114 R.I. 380, 390, 333 A.2d 676, 681 (1975) (holding that the

warrants relied upon by the police to authorize their eavesdropping activities were invaid because they
alowed interceptions that exceeded the duration dlowed by law). In Maloof, we noted:

“In the interest of giving the full mesasure of protection to an individud' s
privacy, particularly as it relates to eectronic eavesdropping, we shal
insst upon a closer adherence to the Rhode Idand datute than may be
expected by those who interpret the federal legidation. In so doing, we
give added meaning to the state's conditutiona guarantee of privacy.”
1d. (Emphasis added.)

Therefore, we hold that the videotape recorder used in this case was, as a matter of state law,
an “interception device’ and, therefore, the trid judtice did not err in rgjecting defendant’s arguments,

objections, and motions to the contrary.
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Did the court fail to properly instruct thejury with respect to the definitions of “intercept” and
“inter cepting device’ ?

The defendant argues that by failing to include the gtatutory definition of “intercept” in the jury
indructions, the trid justice committed reversible error because, without this definition, the jury could not
possibly decide whether the state proved beyond a reasonable doubt that defendant was one “[w]ho
willfully intercepts, attempts to intercept, or procures any other person to intercept or attempt to
intercept, any wire or ord communication.” Section 11-35-21(a)(1). (Emphases added.) After the
tria judtice ingtructed the jury and before the jury retired to ddliberate, defendant objected: “Judge, you
did not indruct them that the State has to prove that there was an interception and that the term
intercept means to acquire auradly the contents of any ora communication through the use of any
intercepting device.” In addition to his objection that the trid justice failed to give a generd definition of
“intercept,” defendant dso objected to the fact that no definition was given for the term “intercepting
device”®* The trid judice “noted” these objections but refused to issue any curative or additiona
indruction. In a pretrid decison responding to defendant’s motion in limine to exclude the videotape
from admission into evidence, the trid justice ruled that the audio recorder in the video camerawas “the
acquiring mechanism which intercepted the ora communications between the parties”

The dtate has the burden of proving every dement of a crime beyond a reasonable doubt. See
State v. Mora, 618 A.2d 1275, 1280 (R.I. 1993) (“When the state prosecutes a defendant, it carries
the burden of proving every eement necessary to the charge beyond a reasonable doubt, even if some

of those eements may not be disputed.”). In this case, the trid justice “read[] the statute [under which

defendant was charged] and * * * attempt[ed] to summarize the lements in his own words.” State v.

13 The defendant, however, failed to object to the fact that the tria justice never defined the term
“ord communication.”
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Durfee, 666 A.2d 407, 409 (R.1. 1995) (holding that “this court has long approved” of the practice by
which a trid judtice “read[g| the statute and * * * attempt[s] to summarize the ements in his own
words’).

Merdy by falling in the jury indructions to incorporate the statutory definitions of the terms
“intercept” (meaning to “acquire aurdly the contents of any wire or ord communication through the use
of any intercepting device’) and “intercepting device,” the trid justice did not commit reversible error in
this case. For the reasons discussed above, the video camerawas an “intercepting device’ as a matter
of law and its use (as reveded in the playback of the videotape to the jury) indisputably “acquire]d]

aurdly” the surrounding sounds and communications captured on the videotape. See Pascde v.

Carolina Freight Carriers Corp., 898 F. Supp. 276, 279 (D. N.J. 1995) (holding that the question of

whether the defendants recording device was an “intercepting device’ was “a question of law
gopropriate for summary judgment”’). Moreover, the trid justice read 8§ 11-35-21(a) to the jury
verbatim, ingructing the jurors that one who “willfully intercepts, attempts to intercept, or procures any
other person to intercept or atempt to intercept, any wire or oral communication” is guilty of this crime.
He dso carefully ingtructed the jurors that the defendant could not be convicted of this crime unless
there was an interception of an “ord communication.” Theregfter, the jury found defendant guilty of
violating 8 11-35-21(a). In doing so, the jury necessarily found that an oral communication had been
intercepted; that is, “acquired aurdly * * * through the use of [an] intercepting device” See Saev.
Hazard, 745 A.2d 748, 753 (R.l. 2000) (holding that “when the jury finds facts that ‘are “so closdy
related’ to the omitted dement “that no rationd jury could find those facts without aso finding” the

omitted element,’ this exercise amounts to the functiond equivaent of the omitted dement”).
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Here, as the trid judtice ruled in limine, the video camera was an “intercepting device’ as a
matter of law. And in this case the sound recorder in the camera was indisputably used to “acquire
aurdly” intimate communications between defendant and the victim. Moreover, the trid justice
indructed the jury about the “ord communication” element of the crime by reading to the jurors the
operative language from 8 11-35-21(a) (which includes “ord communication” as an eement). He dso
attempted to explain in his own words what this Satute prohibited.* As aresult, we conclude, thejury

“render[ed] a‘complete verdict’ on every dement of the crime.” Hazard, 745 A.2d at 752-53 (quoting

Neder v. United States, 527 U.S. 1, , 119 S. Ct. 1827, 1835-36, 144 L. Ed. 2d 35, 49-50 (1999)

(applying a harmless-error analyss to cases in which a jury could not render a finding on an actud
element of the offense because they were not properly instructed by the trid justice)). Therefore, we
hold, the trid judtice' s failure to read to the jury the statutory definitions of “intercept” and “intercepting

device’ was not reversble error.

14 In his ingructions to the jury, the trid justice repeatedly stressed thet, to render a guilty verdict,
the jury would have to find tha the defendant had caused an interception of private “ord
communication[s]” between defendant and the victim. For example, in hisinitid ingtructions to the jury
beforetria, he emphasized: “The gatute, under which this defendant has been charged, islimited to ora
communications”  Theredfter, when he indructed the jury before it retired to ddiberate, he
reemphasized: “Itisora communication thet isan issuein this case”
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[l
Did the court fail to properly instruct the jury on the definition of “willfully” ?

Section 11-35-21(8)(1) imposes criminal sanctions only on one who “willfuly intercepts,
attempts to intercept, or procures any other person to intercept or attempt to intercept, any wire or ora
communication.” (Emphasis added.) The defendant proposed two dternate definitions for “willfully” to
be included in the ingtructions to the jury:

Q) “[W]illfully means to act or participate voluntarily and intentiondly,
and with specific intent to do something the law forbids, or with specific
intent to fal to do something the law requires to be done; that isto say,
to act or participate with the bad purpose, either to disobey or to
disregard the law.”

(2) “Willful is to mean done with a bad purpose, without judtifigble
excuse, or stubbornly, obstinately, or perversdy.”

The trid judtice refused to charge the jury using ether one of these proposed dternae definitions.
Instead, he indructed the jury that “[w]illfully and knowingly means to act voluntarily and intentiondly,
and not because of a mistake or accident or other innocent reason.”*®

In doing S0, he relied upon the definition of “willfully” thet this Court articulated in State v. Lima,
113 R.I. 6, 9, 316 A.2d 501, 503 (1974) (“to act voluntarily and intentionally, and not because of
mistake or accident or other innocent reason”) (quoting State v. Contreas, 105 R.l. 523, 537, 253

A.2d 612, 620 (1969), superseded by rule as stated, State v. Magtracchio, 546 A.2d 165, 172 (R.1.

5 Perhaps to clarify its origina intent, Congress passed The Electronic Communications Privacy
Act of 1986 (ECPA) which amended the crimina provisons of Title 11l (18 U.S.C.A. 88 2511, 2512)
by changing the sate of mind a prosecutor must prove from “willfully” to “intentiondly.” The Senate
Judiciary Committee report on ECPA noted:

“[Pleople who sted because they like to or to get money or to feed the

poor, like Robin Hood, al commit the same crime. * * * The word

‘intentional’ describes the mentd attitude associated with an act thet is

being done on purpose. It does not suggest that the act was committed

for aparticular evil purpose” S. Rep. No. 99-541, at 24, reprinted in

1986 U.S.C.C.A.N. at 3578.
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1988)). Thetrid justice instructed the jury as follows with respect to § 11-35-21(a)(1)’ s provision that
the charged “interception” be “willful”:

“What does willful mean? Our State has defined it, our State Supreme
Court has defined it, in anumber of cases asthefallowing: Willfully and
knowingly means to act voluntarily and intentionaly, and not because of
a mistake or accident or other innocent reason. So, to be willful, this
defendant had to act voluntarily and intentiondly, and not through a
mistake or accident or other innocent reason.”

The defendant argues that the trid justice committed reversble error by faling to define
“willfully” in accordance with Congress' intent in enacting the federa wiretgpping satute. He posits that
“willfully” means something more than merdy “intentiona.” In support of his contention, defendant

refers to the legidative history of Title 11, which citesto United States v. Murdock, 290 U.S. 389, 396,

54 S. Ct. 223, 226, 78 L. Ed. 381, 386 (1933), and which states rather laconicaly that “[g] violaion of
[8 2511] must be willful to be crimind.” S. Rep. No. 90-1097, at 93, reprinted in 1968 U.S.C.C.A.N.
at 2181. The citation in the federd legidaive hisory to Murdock, however, is not particularly helpful

because, rather than providing a definition for “willfuly,” Murdock smply provides a list of possble

meanings for this word before concluding that “[&]id in arriving at the meaning of the word ‘willfully’ may

be afforded by the context in which it is used.”*® Murdock, 290 U.S. at 395, 398, 54 S. Ct. at 226,

16 “The word often denotes an act which is intentiond, or knowing, or voluntary, as distinguished
from accidentd. But when used in a crimind gatute, it generdly means an act done with a bad purpose
* * *- without judtifiable excuse * * *; stubbornly, obdtinately, perversdy, * * *. The word is dso
employed to characterize a thing done without ground for believing it islawful * * *, or conduct marked
by careless disregard whether or not one hastheright soto act * * *.” United States v. Murdock, 290
U.S. 389, 394-95, 54 S. Ct. 223, 225, 78 L. Ed. 381, 385 (1933). Thus, Murdock merely dludesto
three possible definitions of “willfully” and the frequency with which these definitions have been used in
various contexts (“willfully” is“often” defined as intentiond, “generdly” defined as “with a bad purpose”’
when used in acrimind satute, and “aso” defined as knowingly bresking the law). But Murdock does
not mandate the use of any one of these specific definitions in interpreting Rhode Idand’s wiretapping
gatute. On the contrary, Murdock ingtructs that “[&]id in arriving at the meaning of the word ‘willfully’
may be afforded by the context in which it isused.” 1d. at 395, 54 S. Ct. at 226, 78 L. Ed. at 385.
And we do not congrue this to mean that if the word “willfully” appears in the context of a crimina
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226, 78 L. Ed. at 385, 387 (holding that in the context of the criminal tax statute in question, “willfully”

meant “prompted by bad fath or evil intent”); see o State v. Contreras, 105 R.1. 523, 537, 253 A.2d

612, 620 (1969) (following Murdock, but interpreting “willful” in a Sate crimind daute to mean

“intentiond”).

Despite this unhepful legidative higory to the federd wiretgoping Statute and its ambiguous
reference to Murdock, many federd courts have agreed with defendant that the word “willfully” in the
federa wiretgpping statute means something more than “intentiondly.”*” Nevertheless, we disagree that
this interpretation should apply to Rhode Idand’'s wiretapping statute, and hold, as did the Federd
Didrict Court in Kratz v. Kratz, 477 F. Supp. 463, 478 (E.D. Pa. 1979), that “the authors of the

Senate Report could not have cited Murdock out of a dedre to implant in “willfully some dement of

“bed faith” or “evil intent.”’” Concluding that to define “willfully” as an “intentiond violation of the lav”
would “emasculate the satute,” the Kratz court held that “the one definition of [willfully] which gives

effect to the language and purpose of Title 11l * * * is ‘intentiondlly.’”” 1d. at 479. Because we agree

datute, then it must be defined as “done with abad purpose” Rather, we hold that Murdock stands for
the propogtion that the definition of “willfully” should be cons stent within the context of the Satute itsdif;
in other words, it should be consgtent with the legidative intent of the statute construed as a whole and
in the context of the overdl purpose of the law.

1 See, eq., Adams v. Sumner, 39 F.3d 933, 934 (9th Cir. 1994) (finding that before 1986,
“willfully” meant “*done with a bad purpose [or] without judtifiable excuse’” or “*stubbornly,
obstinately, or perversay’”); Malouche v. JH Management Co., 839 F.2d 1024, 1026 (4th Cir. 1988)
(“appellant was required to establish an intentional or reckless disregard of its legd obligations by
appelleg’); Farroni v. Farroni, 862 F.2d 109, 112 (6th Cir. 1988) (“For purposes of section 2511, a
person acts ‘willfully’ if he knowingly or recklesdy disregards a known legd duty.”); Citron v. Citron,
722 F.2d 14, 16-17 (2d Cir. 1983) (“liability under Title Il -- be it civil or crimina -- cannot be
edtablished againgt any defendant without showing that he acted with intentional or reckless disregard of
his legd obligations™); United States v. Ross, 713 F.2d 389, 391 (8th Cir. 1983) (*Congress intended
‘willfully’ to mean more thanintentiona. * * * For interception or disclosure of awire communication to
be a crime, it must be done ‘with a bad purpose * * * without justifiable excuse, * * * stubbornly,
obstinately [or] perversdy.’”) (quoting Murdock, 290 U.S. at 394-95, 54 S. Ct. at 225, 78 L. Ed. at
385); Early v. Smoot, 846 F. Supp. 451, 452 (D. Md. 1994) (finding that 18 U.S.C. § 2511(1) was
amended in 1986 to dilute the sandard of proof from willfulness to mere intentional conduct, after
holding that the willfulness sandard required proof of knowledge of the unlawfulness of the
interception).

-20 -



with this reasoning, we hold that “intentiond” is the proper definition of the term “willful” as used in
§ 11-35-21(a).

Moreover, defendant’s proposed definition would make little sense in the context of interpreting
Rhode Idand’'s wiretgpping datute. If individuds willfully intercept ord communications “with a bad
purposg’ or “without ground for believing it is lawful,” then even if they had one party’s consent to the
intercept, they ill would be crimindly liable because, by intercepting “willfuly,” they would have
intercepted the communication “for the purpose of” committing a crime (wiretgpping) or “for the
purpose of” furthering some other “bad purpose,” such as atort or “any other injurious act.” In other
words, defendant’'s definition of “willfully” would render the Stautory conditions on one-party
consensud interceptions redundant.  Under this interpretation, a willful interception would dways be
crimind, with or without one-party consent. But by providing specificdly that an interception of an ord
communication with one party’s consent would be lawful if it was merdy willful, but unlawful if it was
accomplished “for the purpose of committing any crimind or tortious act in the violation of the
conditution or laws of the United States or of any gtate or for the purpose of committing any other
injurious act,” Congress and the Generd Assambly dearly intended that “willfully” should mean merely
“intentional.”

We dso note that the Generd Assembly enacted Rhode Idand’s verson of the federd
wiretgpping Statute in 1969. This enactment preceded the various rulings of those federd courts who
have rendered a different interpretation of what it means to intercept “willfuly.” Thus, we hold that
when the Generd Assembly enacted Rhode Idand’'s wiretgpping statute it adopted the definition of
“willfully” that Congress most likely intended to usein enacting 18 U.S.C.A. § 2511, that is, the one that
the trid judice usad in his jury ingructions.  “[w]illfully and knowingly means to act voluntarily and
intentionally, and not because of a mistake or accident or other innocent reason.”

But even if the brief Murdock reference in the legidative history to the federa wiretapping law
might support a different definition of “willfully,” we still would hold thet the next aternate definition from
Murdock that most likely would gpply is the one it found to be “generdly” used with crimina gatutes:
namely, “done with a bad purpose * * * without judtifidble excuse * * * gtubbornly, obstinatdly,
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perversdy.” Murdock, 290 U.S. at 395, 54 S. Ct. at 226, 78 L. Ed. at 385. Here, defendant’s own
tesimony clearly showed that he asked Smith to videotape the sexud activity between the victim and
himsdf “with a bad purpose * * * without judtifiable excuse * * * gubbornly, obstinatdy, [or]
perversely.” The defendant tedtified that he intentiondly directed his fraternity brother Smith to secretly
videotgpe his intimate sexud relaions with the victim while Smith hid in the bedroom closet “because
[defendant] didn’t believe that she would be a willing participant [to the taping].” The defendant
participated in this scheme despite the fact that he believed “that sexud activity between two consenting
people is something that’ s entitled to be private,” and that he would be “angry” and “upset” if what he
did to the victim had been done to him.

Therefore, we hold that, even if we were to read the cryptic reference to Murdock in the federd
wiretapping law’s legidative history as imposng a “bad purpose” definition of “willfully” upon Rhode
Idand’ s wiretapping statue — and we decline to do so — the trid justice’ s refusal to give defendant’s
proffered indructions would have amounted to no more than harmless error in the context of this case

because defendant clearly acted with such abad purpose in doing what he did.

A

Did the Court Improperly Fail to Ingtruct the Jury on the Definition
of “for the purpose of” ?

The defendant next argues that the tria justice committed reversible error by misinterpreting 8

11-35-21(c)(3) and ingtructing the jury:

“So even if you have two people involved in the [interception], which is

what is dleged here, and one of them has given consent to the intercept,

that person who has given consent to the intercept could il be guilty of

this crime if [he] violated * * * this woman's privecy.” (Empheds

added.)
Section 11-35-21(c)(3) provides:

“It shal not be unlawful under this chapter for:

* % %
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“A person not acting under color of law to intercept a wire or
ord communication, where the person is a party to the communication,
or one of the parties to the communication has given prior consent to
the interception unless that communication isintercepted for the purpose
of committing any crimind or tortious act in the violaion of the
conditution or laws of the United States or of any date or for the
purpose of committing any other injurious act.” (Emphasis added.)

Before closang arguments, defendant objected to the trid justice’s falure in his jury indructions to
disginguish between committing a tort and acting “for the purpose of’ committing a tort. He then
proposed a curative ingruction: “I would ask that you ingruct the jury tha the State must further prove
that the interception, attempted interception, or procurement of another to intercept or attempt to

intercept the ord communication was for the purpose of invading the privecy of [the victim].”

(Emphasisadded.) Thetrid justice rejected this proposa and issued no new ingruction.

In State v. Ddllatore, 761 A.2d 226, 230 (R.l. 2000), we held:

“A trid judtice ‘shdl indruct the jury in the law rdating to the
action” G.L. 1956 § 8-2-38; see State v. Arpin, 122 R.I. 643, 666,
410 A.2d 1340, 1352 (1980); Satev. Butler, 107 R.I. 489, 490, 268
A.2d 433, 434 (1970); Macaruso v. Massart, 96 R.I. 168, 172, 190
A.2d 14, 16 (1963). However, a‘trid judtice is free to ingruct the jury
in his or her own words, provided that he or she states the applicable
law.” State v. Parkhurst, 706 A.2d 412, 418 (R.l. 1998) (citing State
v. Maini, 638 A.2d 507, 517 (R.l. 1994)). ‘[I]t is not reversible error
for atrid justice to refuse to give ingructions requested by a defendant,
as long as the charge given adequately covers the law rdating to the
request.” State v. Grundy, 582 A.2d 1166, 1170 (R.I. 1990). On
apped, this Court reviews a chdlenged ingruction in the context of the
entire charge to determine how a jury composed of ordinarily intelligent
people would have understood the ingtructions asawhole. See State v.
Cipriano, 430 A.2d 1258, 1262 (R.I. 1981). If the Court determines
that a reasonable juror would not have misconstrued the ingtructions,
then the trid judtice's indructions will be upheld. See id.; see dso
Parkhurst, 706 A.2d at 418.”
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In summarizing 8 11-35-21(c)(3), the trid judtice falled to digtinguish between committing a tort
and acting “for the purpose of” committing a tort. Nevertheless, “in the context of the entire charge,”

we hold that “a reasonable juror would not have misconstrued the ingtructions.” Déllatore, 761 A.2d at

230. In fact, immediately after ingtructing the jury that the above-quoted consent exception to
§ 11-35-21(c)(3) would not gpply in cases in which the person responsible for the interception violated
the victim's privacy (rather than in cases in which the person causing the interception of a
communication has done so for the purpose of violaing the victim’s privacy), the trid justice emphasized
to the jury that “the State must show that this was awillful violation.” Because we read “willfu” to mean
“intentiond” in the context of Rhode Idand’s wiretapping dtatute, and because, in this context,
intentiond is functiondly equivdent to “for the purpose of,” we hold that the trid justice's concluding
remark clarified his previous statement by injecting into the ingtruction the correct reading of the law: that
the communication must be intercepted willfully, that is, intentiondly or “for the purpose of” committing a
crimind, tortious, or any other injurious act.

Moreover, we are further assured that “a jury composed of ordinarily intelligent people would
have understood the ingtructions as a whole’ because of the fact that these indtructions came on the
heds of a correct verbatim reading by the trid justice of the statute itself, one that expresdy included the
“for the purpose of” language that isin question here. 1d. Therefore, we hold that, after consdering the
indructions in ther entirety, the trid judticeé's refusd to give the “for the purpose of” ingruction
requested by defendant did not congtitute reversible error.

\%

Did the Court Err by Admitting Into Evidence the Video Portion of the Tape?
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The defendant next contends that the tria justice should not have permitted the jury to view the
videotape he directed Smith to record showing him having sexud relations with the victim, because
“[w]hatever probative vaue the video possessed was outweighed by its prgudicia effect.” Moreover,
defendant contends, because he was being charged only with an illicit act of audio interception (8
11-35-21 does not prohibit video interceptions), only the audio portion of the videotape should have
been entered into evidence. Because of the grave risk that the jury would find the video portion of the
recording so offengve that it would convict him for engaging in conduct thet, by itsdlf, was not crimind
(namely, arranging for the video portion of the recording to occur), defendant inagts thet the trid justice
ered in dlowing the jury to watch the video portion of the recording. The trid justice denied both
defendant’ s motion in limine to exclude the video portion of the recording and his objections & trid to
the showing of the videotgpe. Although he correctly found that the state's wiretgpping statute did not
cover the video portion of the tape recording, the trid justice concluded that it did cover the audio
portion and that the state had to prove that the interception occurred for the purpose of violaing the
victim's privacy. Thus, “exercising [hig] discretion under Rules 403 and 404 [of the Rhode Idand Rules
of Evidence],” he ruled that the probative vaue of showing the videotgpe recording to the jury
outweighed any potentia prgudice (especidly in light of the cautionary ingtruction the court gave to the
jury, emphaszing that the recording of the video portion of the tgpe was not itsdf crimindly
actionable).1®

The role of this Court on gpped is “to review the record and to determine whether the trid
judtice carefully consdered whether the probative vaue of the evidence was outweighed by undue
prgudice” State v. Bettencourt, 723 A.2d 1101, 1108 (R.I. 1999). Rule 403 of the Rhode Idand

18 Thetrid justice admonished the jury:

“Now, you are to see a video, and the video has some oral
communication on it. | admonish you that in your ddiberations in this
case you are not to consider the visud portion of this recording. The
datute, under which this defendant has been charged, is limited to ord
communications. Allegedly by the State, the video is a means of
procuring or atempting to procure the intercept.”
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Rules of Evidence provides that “[a]lthough relevant, evidence may be excluded if its probative value is
subgtantialy outweighed by the danger of unfair prejudice, confusion of the issues, or mideading the jury
* * %" We have hed that “the ultimate determination of the effect of the evidence is within the trid
justice’ sdiscretion,” State v. Grundy, 582 A.2d 1166, 1172 (R.l. 1990), and that “[u]nless evidence is

of limited or margind relevance and enormoudy prgudicid, the trid justice should not act to exclude it.”
Wedls v. Uvex Winter Ogpticd, Inc., 635 A.2d 1188, 1193 (R.l. 1994). In addition, with respect to

highly prgudicid crime-scene photographs or pictures of murder victims, this Court has consstently
held that “when such evidence is probative, the trid court’s admisson of explicit photographs is not an
abuse of discretion and will not be disturbed on gpped.” Hughesv. State, 656 A.2d 971, 972 (R.I.

1995). “By ther very nature, crime-scene photographs or pictures of murder victims may unsettle or
even horrify the viewer, yet this Court has recognized that because it is the stat€’ s burden to prove each
element of a crime beyond a reasonable doubt, such photographs are unquestionably relevant to its
need to do s0.” State v. Carter, 744 A.2d 839, 847 (R.I. 2000). Thus, the test for determining the
admisshility of visud images like the videotape recording at issue here does not gauge their ghastliness
or lubricity, but instead asks whether they will ““inflame the jurors and therefore prejudice them beyond
the ordinary prgudice that is dways sustained by the introduction of reevant evidence intended to
prove quilt”” Satev. Hllis, 619 A.2d 418, 424 (R.I. 1993). “Indeed, only when such evidence is
offered soldly to inflame the passons of the jury should a photograph” or other visud images of a crime
victim be excluded. Carter, 744 A.2d at 847.

We agree with the trid justice and the state that the probative vaue of the videotape (including
the video portion) outweighed its potentiad prgudice to defendant. The state had the burden under 8
11-35-21(c)(3) of proving to the jury that the communications in question were “intercepted for the
purpose of committing [@ * * * tortious act” (in this case, an invasion of the victim's right to privacy
under G.L. 1956 § 9-1-28.1, asamended by P.L. 1980, ch. 403, 8 1). Therefore, it was necessary for
the jury to view the videotape o that it could determine whether in fact the defendant had intercepted
the communications between the victim and himsdf for the purpose of violaing the victim's right to
privacy. Viewing the interception, as well as hearing it, undoubtedly would have helped the jury to
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decide whether the interception was intended to be “an invason of something that is entitled to be
private or would be expected to be private’ and whether that “invason [would be] offendve or
objectionable to a reasonable [person].” See § 9-1-28.1(a)(1)(i)(A) and (B). Moreover, we agree
with the dtate that the video portion of the tape was especidly probative in this case because of
defendant’ s denid that he “willfully” intercepted the ord communications contained on the audio portion
of thetgpe. Watching and listening to the tape, the jury surely would have noted that Smith continued to
record the sounds and communications of his subjects sexua encounter, even when he was forced to
retreat behind the closet drape to avoid the victim's spotting him while she and defendant were sporting
on the bed. This portion of the tape was probative of both Smith's and defendant’ s intent to intercept
the audio — as wdl as the video aspects of the events in question — because even when the
cameraman could not capture the visua images, he il kept the tape rolling, thereby capturing the ora
communications between the lovers while filming only the dark ingde of the closet’ s drapery.

Therefore, because the videotape contained probative evidence that both Smith and defendant
“willfully” intercepted the audio portion of the tgpe “for the purpose of committing [a * * * tortious
act,” and because the tape was not so shocking as to “inflame the jury [to the point where they would
be] unable to weigh the evidence and reach a verdict in arationd and thoughtful manner,” Carter, 744
A.2d a 848, we hold that the trid justice properly admitted the videotape into evidence because the
“probative vaue [of the video tape was not] substantidly outweighed by the danger of unfair prejudice.”
R.l. R. Evid. 403.

VI

Did the Court Err in Denying the Motion for Judgment of Acquittal?
At the dose of evidence, defendant moved for a judgment of acquittal. Even congtruing the
evidence in the light most favorable to the state, he asserted that the State had failed to prove beyond a

reasonable doubt that defendant and Smith had (1) intentiondly intercepted the audio portion of the
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tape, (2) intercepted it “for the purpose of” vidlating the victim's privacy, (3) acted “willfuly” and (4)
conspired to intercept the audio portion of the tape.

Although it is true that defendant never admitted to knowing about the audio capabilities of the
video camera, we do not beieve that this omisson was fatd to the dat€’s case.  Judging from the
videotape itsdf (which was avalable for the jury to view as a full exhibit), the jury could infer that the
camera and its cgpabilities were well known to the members of the fraternity and that, by requesting that
it be used, defendant knew and appreciated that its ordinary use would include the recording of sounds
audible to the cameraman. The main festure of the videotape that was the subject of this case appeared
a the end of along series of vignettes in which the camera recorded the images and sounds of life a
defendant’s fraternity house. The videotgpe included scenes from a “dip and dide’ paty a the
fraternity, multiple scenes of numerous persons in various rooms of the fraternity house smoking
suspicious substances, and various wak-around scenes (down halls and into and through rooms).
Sound existed throughout the footage, and the stars of these mini-dramas al spoke to the camera or a
least seemed to be aware that it was recording not only their images, but aso their voices. Viewing the
intimate and familiar interactions between this camera and the resdents of defendant’ s fraternity housein
the light most favorable to the dtate, a reasonable jury could conclude that defendant directed his
fraternity brothers to “get the video camerd’ to record his tryst with the victim knowing that this
particular video camera, like others of its type, would capture sounds as well as images. Despite
defense counsdl’ s best efforts to dicit testimony from Smith that he did not intend to record the sounds,
Smith seemed dmost amused by this preposterous suggestion:

“Q: And you never even thought about recording their voices did you?

“A: | just assumed | pushed play and everything would turn out like a
regular videotape does.
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“Q: Right. When you set up a camera of two people who are nude
getting involved in sex, you don't think about recording their voices, do
you?

“A: Usudly the voices come out.

* k% %

“Q: Do you know how the recording device even worked?
“A: Audio? I've used the camerabefore. It's worked before.

* % %

“Q: It recordswhat you hear, right?
“A: It records whatever you hear in the room.”

Given the evidence that this camera was known to the brothers in the fraternity house, that
defendant asked for it to be used in this case, that defendant’ s co-conspirator knew it recorded sound,
and that, as amatter of common knowledge, it would be unusud, if not impracticd, as of the date of this
recording to use a video camera that contained no audio capabilities, we hold that, construing the
evidence in the light most favorable to the state, the jury could conclude beyond a reasonable doubt that
defendant intended for Smith to intercept both the audio and video portions of the tape.

Likewise, we conclude there was sufficient evidence to indicate that defendant ordered the
interception “for the purpose of” viodlaing the victin's privacy. The defendant admitted that the victim
would not consent to the tape recording. He even testified that he would be “angry” and “upset” if
anyone surreptitioudy recorded him having sexud rdations. Finaly, he acknowledged that a person’s
intimate sexud relations are entitled to privacy and tha an invason of that privacy would be “offengve
or objectionable to a reasonable man.” Nevertheless, having testified that he believed that the victim

had a subjective and objectively reasonable expectation of privacy and that its invason would be
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“offensve and objectionable to a reasonable man,” defendant carried out his scheme anyway and
caused the victim to be videotaped without her knowledge or consent while having sex with him.

In addition, because we agree with defendant that “the congpiracy charge rises and fals on the
substantive charge,” we hold that the evidence was sufficient to convict him of congpiracy. Findly,
because we have held that “willfully,” in the context of Rhode Idand’ s wiretapping statute, merely means
intentiondly, we conclude, as we did above, that there was sufficient evidence to convict defendant as
one “[w]ho willfully intercepts, attempts to intercept, or procures any other person to intercept or
attempt to intercept, any wire or ord communication.” Section 11-35-21(a)(1). In short, the court did

not err by denying the motion for judgment of acquittd.
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VI

Did the Court Commit ReversibleError
Because of 1ts Reasonable Doubt I nstruction?

According to defendant, the trid justice’s use of a scae to define proof beyond a reasonable
doubt mideadingly quantified this applicable standard of proof. Thetrid judtice ingructed the jury:

“l just happen to have a scde here. Are they about equa? In a civil
case the moving party or petitioner must prove the case by a far
preponderance of the evidence. Remember | told you that the scae
just has to tilt ever 0 dightly for the plantiff to prevall? But thisis a
crimina case where the burden is greater[;] beyond a reasonable doubt.
The scale must go down sgnificantly more, but not dl the way. It's not
beyond al doubt, or you would have the scale touch the bench. That's
not the standard. It's not beyond all doubt. It's beyond a reasonable
doubt.” (Emphasis added.)

Attempts to quantify reasonable doubt in this fashion have met with strong disgpprova by some courts.
E.g., United States v. Anglada, 524 F.2d 296, 300 (2d Cir. 1975) (explaining that, while not reversble

error, “characterization of the standard as quantitative rather than quditative * * * might better have
been omitted”); United States v. Clay, 476 F.2d 1211, 1215 (9th Cir. 1973) (disgpproving of any

reference to balancing test in reasonable doubt ingtruction). Agreeing with the United States Supreme
Court that “[a]ttempts to explain the term ‘reasonable doubt’ do not usudly result in meking it any
clearer to the minds of the jury,” Holland v. United States, 348 U.S. 121, 140, 75 S. Ct. 127, 138, 99

L. Ed. 150, 167 (1954), various federal courts “consder it improper for ether trid atorneys or the
digtrict court to elaborate on the meaning of reasonable doubt because the term is not susceptible of
precise definition and explanations often are confusing to the jury.” United States v. Pungitore, 910
F.2d 1084, 1145 n.87 (3d Cir. 1990).

Given the tremendous stakes involved when convicting the accused of a crime, we agree that it
is appropriate to instruct the jury that a reasonable doubt is one that “would make a reasonable person
hesitate to act in regard to some transaction of importance and seriousness.” United States v. Munson,

819 F.2d 337, 346 (1t Cir. 1987).
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Although we agree that the “beyond a reasonable doubt” standard cannot be reduced to a
sangle percentage figure to represent the likdihood that a defendant is guilty, it is ill true, as the trid
justice ingructed the jury, that if the level of certainty needed to convict were subject to quantification
the figure would be appreciably greater than 50 percent but till less than 100 percent. Here, the trid
justice merely defined the range, by dating that “[t]he scde must go down sgnificantly more [than 50
percent], but not dl the way.”

Y, adthough we conclude that the trid judtice did not commit reversble error in giving this
ingruction, use of a scade metgphor, even if it isinvoked merely to define arange, may mideadingly tend
to quantify the reasonable-doubt standard by suggesting that, within a certain range, a Single percentage
figure exists beyond which the jury would have to conclude that they were convinced of a defendant’s
guilt beyond a reasonable doubt. Therefore, we hold that athough the trid justice did not commit
reversble error by adverting to the scae metaphor in defining reasonable doubt to the jury, his
“characterization of the standard as quantitative rather than quaditative * * * might better have been
omitted.” Anglada, 524 F.2d at 300.

In addition to his objection to the scale metaphor, defendant also submits that “viewed as a
whole the ingtruction on reasonable doubt uncongtitutionaly diminished the burden on the Sate to prove
the defendant guilty beyond a reasonable doubt.” The trid judtice ingtructed the jury before closing
arguments.

“If, based on your congderation of the evidence, you are convinced that

the defendant is guilty of the crime charged, you mugt find him guilty. If,

on the other hand, you think there isared possibility that he [defendant]

is not guilty, you must give him the benefit of the doubt and find him not

guilty. Tha'sadifferent way of saying whet | told you yesterday in the

definition of beyond a reasonable doubt.” (Emphasis added.)
By suggesting to the jury that defendant could be found not guilty only if there was a “red posshbility”
that he was nat guilty, insead of correctly ingructing that defendant could be found guilty only if the
gtate proved beyond a reasonable doubt that he was guilty, defendant contends that the trid jugtice's

ingruction “impermissibly reduced the state' s burden [of proof].”
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Yet, asswe hdd in State v. Saluter, 715 A.2d 1250 (R.1. 1998), “[a]lthough we think thet [the
‘red posshility of innocence language] might possibly engender some confusion as to the burden of
proof if it good by itsdf,” we will not deem this ingtruction to condtitute reversible error when it is clear
that the charge read as a whole was “sufficient to digod any possible confuson or misundersanding
arisang from the reasonable doubt definition.” 1d. at 1257 (quoting United States v. Gibson, 726 F.2d

869, 874 (1t Cir.), cert. denied, 466 U.S. 960, 104 S. Ct. 2174, 80 L. Ed. 2d 557 (1984)). At the
inception of trid, thetrid justice admonished the jury:

“[T]he defendant * * * is presumed innocent. Presumed innocent until
ajury should find that the State has met its burden beyond a reasonable
doubt and has proven each and every dement of the crime charged.
Do you undergtland the concept? Does anyone have a problem with
that?

“The burden is dways on the State. It never shifts to the
defendant. The defendant needn't do anything; doest have to testify,
doesn't have to present evidence, doesn't have to present witnesses.
The entire burden remains on the State. The State has the burden to
prove its case, in this case two counts, and the eements contained
therein, * * * beyond a reasonable doubt. Not beyond al doubt.
Beyond a reasonable doubt.”

Thetrid justice further charged the jury before its ddiberaions.

“Remember, the burden is on the prosecution a dl times throughout the
trial to prove guilt beyond a reasonable doubt by credible evidence.
That burden never shifts to the defendant. * * * Proof beyond a
reasonable doubt is proof that leaves you firmly convinced of the
defendant’ s guilt.”

Given these repeated references to the correct reasonable doubt standard throughout the trid,
we hold that the charge, read as a whole, was “sufficient to digpd any possble confuson or
misunderstanding aising from the reasonable doubt definition,” id., notwithstanding the court's
potentidly mideading use of the “red possibility” phrasing a one point in the charge.

VIl

Did the Court Err by Failing to Givethe Theory of Defense Instruction?
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Findly, defendant argues that the trid judtice should have indructed the jury concerning his
“theory of defense’: namely, that (1) he did not intend for his fraternity brother to videotape the ord
communications between himself and the victim and (2) he did not intend to violate the victim's privacy.
According to defendant, it was the trid justice who should have given this theory-of-defense ingtruction
because the state had the burden of proving defendant’ s guilt beyond a reasonable doubt and defendant
himsdlf did not have any burden a dl to prove histheory of innocence.

We have held, however, that atrid justice has no obligation to outline the defendant’ s theory of
defense in the ingtructions to the jury, because it “is best left * * * to counsdl for the defense * * *
[who] isin the best position to set forth what he perceives to be the theory of defensein hisor her find
agument.” State v. Marrapese, 583 A.2d 537, 546 (R.I. 1990). Here, defendant had a full and fair

opportunity to argue histheory of defense to the jury and he took full advantage of it, contending that he

was interested only in the visud portion of the tape and that he never intended to violate the victim's

privacy.
Therefore, we hold that the trid justice did not err by refusng to ingtruct the jury on the
defendant’ s theory of defense.

Conclusion
We close the curtain on the defendant’ s misbegotten cinema verité. Having consdered dl the
defendant’ s remaining arguments, we conclude that they are without merit. For these reasons, we deny

the defendant’ s gppedl and affirm the judgment of conviction.

Chief Justice Williams did not participate.
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A correction has been in this opinion. On page 34, 1st paragraph, 5th line, the word “of” has been added

between the words burden and proving.

A correction has aso been made on page one. On the second line, of the second paragraph the word

“Phi” has been changed to “R”.



