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OPINION

Flanders, Justice. Two women agreed to become the parents of a child. They arranged for
one of them to conceive via atificd insemination by an anonymous donor. Following the child's birth,
they rased him for four years while living together as domegtic partners in the same household.
Thereefter the women separated but the biologicd mother agreed to dlow the nonbiologica parent to
have informd vists with the child. Under these circumstances, does the Family Court have jurisdiction
over a petition brought to determine the existence of a mother and child relaionship between the
nonbiological parent and the child? If so, can the Family Court enforce the domestic partners written
agreement (embodied in a consent order previoudy entered by the court) to dlow the nonbiologica
parent to have vidtation with the child after the parents have separated? These are questions of first

impresson in Rhode Idand. For the reasons related below, we answer both of them in the affirmative.



Facts/Trave

In 1988, plantiff Maureen V. Rubano (Rubano) and defendant Concetta A. DiCenzo
(DiCenzo) entered into what they characterize as a “committed rdationship.” Eventudly they set up
house together as domestic partners in Massachusetts. Three years later, dill “more at love than law,™
they decided to have and raise a child. Accordingly, they arranged for DiCenzo to conceive via atificia
insemingtion by an anonymous donor. In 1992, DiCenzo gave birth to a son.  Theresfter, acting
together with Rubano, she caused his last name to be listed on the birth and baptisma certificates as
Rubano-DiCenzo and sent out printed birth announcements identifying both of them as the child's
parents. Although Rubano never adopted the child, for four years she lived together with DiCenzo and
both of them raised the boy astheir son. 1n 1996, however, the couple separated. Taking the boy with
her, DiCenzo moved to Rhode Idand.

Initidly the parties sat up an informd vigtation schedule for Rubano to see the child. But in
1997 the schedule collapsed in the face of DiCenzo's resstance. Consequently, Rubano filed a
miscellaneous petition in Family Court seeking to establish her de facto parental status and to obtain
court-ordered vistation with the child. After Rubano filed the lawsuit, the court appointed a guardian ad
litem for the boy. In due course, the guardian submitted her recommendations to the court and the
parties negotiated a compromise that they embodied in a consent order (order). The order stipulated
that Rubano was to have “permanent vistation with [the child]” on a periodic basis, in exchange for

which she agreed to waive “any clam or cause of action she has or may have to recognition as a parent

1 Gordon, Lord Byron, Don Juan, Canto 1. st. 58.
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of the minor child * * *.” After reviewing and gpproving its terms, including the parties’ recitation that
the vigtation provisons of the order were “in the best interests of the minor child,” the Chief Judge of

the Family Court entered this agreement as an order of that court.2

2 The concurring and dissenting opinion (hereinafter, the dissent) asserts that we erroneoudy refer
to the order as having been entered by a Family Court justice following “a ‘ determination made by the
judtice that Rubano’s vigtation rights with DiCenzo's biologicd child were ‘in the best interests of the
minor child.”” The dissent suggests that “[njo such determination ever was made by the trid judtice,”
only by the parties themsdves in their “private agreement.” But that conclusion ignores the fact that the
court conscioudy and deliberately entered that order and thereby, ipso facto, caused the terms of that
agreement to become an order of the court and not just a “private agreement.” The cases that the
dissent cites to contradict this assertion are dl wide of the mark. Certainly Attilli v. Attilli, 722 A.2d
268 (R.I. 1999); Riffenburg v. Riffenburg 585 A.2d 627 (R.l. 1991); O’ Connell v. O’ Conndl, 100
R.l. 444, 216 A.2d 884 (1966), al support the proposition that a mere private agreement between two
consenting adults cannot of itsdf confer jurisdiction upon the Family Court to modify or enforce the
aleged agreement. See, eg., Riffenburg 585 A.2d at 630 (holding that Family Court lacks authority to
modify a separation agreement that was incorporated by reference but not merged into a fina divorce
judgment). But here the written agreement was not itsdf the bads for Family Court jurisdiction. And
the parties written agreement became an order of the Family Court. Thus, it was no longer a mere
private agreement. Moreover, the fact that the Family Court never “participated in the discusson
between the parties regarding their scheduling of vigtation rights’ isimmateriad. Once the court entered
the order, it became an order of the court and afinding of that court. See State v. Lush, 103 N.W.2d
136, 138 (Neb. 1960) (noting that “[a] consent decree is as much afina decree and as conclusive upon
the parties as is a decree which has been rendered after a hearing on the merits’) (citing treatises); see
aso Dean v. Dean, 300 P. 1027, 1028 (Or. 1931) (noting that “[a] consent decree is as much afina
decree and as conclusive upon the parties as a find decree rendered after a tria on the merits’).
Nonetheless, the dissent argues that the court entered the order “after only an exiguous reading of [the
consent order’s] contents.” We do not believe that the record supports this conclusion, because we do
not interpret the remarks of the Family Court’s Chief Judge to suggest that he did not read the order
carefully before entering it. On the contrary, we presume that he did and nothing in the record suggests
otherwise. But whether the court read the order carefully or “exiguoudy” is of no consequence; what
meattersis that the court intended to and did in fact enter that order. Thus, its efficacy as alegd mandate
cannot be undermined by how “exiguoudy” or not the trid judtice read the order. Certainly, the Chief
Judge of the Family Court did not enter this order by mistake; and the mere fact that its language
originated from the partiesis hardly a novel phenomenon. Many, if not most orders that are entered by
courts in this jurisdiction and throughout the country are drafted by one or more of the parties and then
presented to the court for entry. Heretofore, we have not determined the efficacy of court orders based
upon how “exiguoudy” atrid justice has reviewed the language therein before entering the order. Such
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DiCenzo, however, dlegedly reneged yet again on the vidtaion agreement by thwarting
Rubano's attempted vidts with the child. DiCenzo, who by now had entered into a new relationship,
contended that Rubano’s visits had become psychologicaly harmful to the child. Charging once more
into the breach, Rubano sought contempt relief from the Family Court and asked it to enforce the order.
This time, however, DiCenzo was not as agreeable as when the parties had first formulated the order:
she now argued that the Family Court lacked jurisdiction to enter the order in the first place, much less
to enforce it. Rubano countered that the Legidature had bestowed jurisdiction upon the Family Court
to resolve matters like this and that the court therefore should enforce its own order and Rubano’'s
vigtation agreement with DiCenzo. Expressing doubts about how these issues should be resolved, the

Family Court certified to this Court the three questions set forth below.®  After reviewing the parties

arule, were it to be adopted, would create an ingtant “get-out-of-jail-free card” for anyone who had
second thoughts about complying with the terms of the court’s order. Put another way, the legd effect
of acourt order does not turn on how “carefully read” the proposed order was by the particular justice
who entered the order. Absent a mistake or some other reason that would justify vacating the order, a
court order is gtill avaid and enforceable mandate of the court, regardless of who drafted the language
of the order and how carefully the court read the order before entering it.

8 Weinterpret G.L. 1956 §8-10-43 (vesting Family Court justices with the same prerogatives
and authority as Superior Court justices) in conjunction with the certification provisons of G.L. 1956
§ 9-24-27, thereby dlowing Family Court justices to certify questions to this Court. Thus, even though
8 9-24-27 authorizes only Superior Court justices and Digtrict Court judges to certify questions, this
Court previoudy has ruled that 8 8-10-43 dlows Family Court justices to certify questions “at least
when exercisng juvenile court jurisdiction.” Inre Correia, 104 R.1. 251, 254 n.2, 243 A.2d 759, 760
n.2 (1968). We now construe 8 8-10-43 to authorize Family Court justices, like their Superior and
Digrict Court counterparts, to certify questions to this Court “of such doubt and importance and [that]
S0 affect[] the merits of the controversy that [they] ought to be determined by the supreme court before
further proceedings* * *.” Section 9-24-27.
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legd briefs and that of the amid,* and after consdering their ora arguments, we respond to these
questions as follows.
Question |
“Does a child, biological mother, and same sex partner,

who have been involved in a committed relationship constitute a

‘family relationship’ within the meaning of G.L. 8§ 810-3, such

that the Family Court has juridiction to entertain a

miscellaneous petition for vistation by the former same sex

partner when the same sex partner is no longer engaged in the

committed relationship?”’

The Family Court has asked us to rule on whether it has the power to adjudicate Rubano's
petition to determine her de facto parentd status and to enforce the parties visitation agreement under
the Family Court’'s G.L. 1956 § 8-10-3(a) jurisdiction to hear “equitable matters arisng out of the
family rdationship.” We begin our andysis by examining the above-referenced satutory language of
§ 8-10-3 to ascertain whether its provisons are clear and unambiguous, see State v. Algjo, 723 A.2d
762, 764 (R.1. 1999) (per curiam); if S0, “the statute may not be construed or extended but must be

aoplied literdly.” Pizza Hut of America, Inc. v. Pagtore, 519 A.2d 592, 593 (R.l. 1987) (quoting

Citizens for Preservetion of Waterman Lake v. Davis, 420 A.2d 53, 57 (R.l. 1980)). “[T]he Family

Court, as a court of satutory origin, has no more powers than those expresdy conferred upon it by the

Legidaure” Waldeck v. Piner, 488 A.2d 1218, 1220 (R.l. 1985). Thus, it is powerless to act when

4 The amic include the following organizations that joined in asingle brief in support of Rubano’'s
postiont Gay and Lesbian Advocates and Defenders, The National Association of Social Workers,
Rhode Idand Chapter, Jewish Family Service, Children’s Friend and Service, Rhode Idand State
Council of Churches, Rhode Idand Alliance for Leshian and Gay Civil Rights, Ocean State Action,
Rhode Idand Affiliate, American Civil Liberties Union, Youth Pride, Inc., Rhode Idand Codition
Againgt Domestic Violence, and the YWCA of Northern Rhode Idand.

-5-



the subject matter of a dispute is not within its Satutory grant of jurisdiction. See Rogers v. Rogers, 98

R.l. 263, 267-68, 201 A.2d 140, 143 (1964).
Section 810-3, entitled *“Establishment of court -- Jurisdiction * * *,” provides in pertinent
part, as follows. “(a) There is hereby established a family court * * * to hear and determine * * *

equitable matters arisng out of the family relaionship, wherein jurisdiction is acquired by the court by

the filing of petitionsfor divorce, bed and board and separate maintenance * * *.” (Emphasis added.)

Asserting that the above-referenced “family reationship” language in 8 8-10-3 does not cover
the Stuation presented by the case a bar, DiCenzo urges us to answer question number one in the
negaive. Rubano, on the other hand, posits a “liberd” interpretation of the “equitable matters arisng
out of the family rdationship” jurisdiction of § 810-3, one that would encompass a sufficiently broad
authority for the Family Court to take cognizance over diputes like this one. Section 8-10-2,° she
argues, buttresses her postion because it mandates a “liberd” condruction of the Family Court’s
juridictiona grant of authority in order to redlize the purposes of the law establishing the Family Court.

Rubano reasons that the language of § 8-10-2 reveds a legidative intent to paint the Family Court’s

5 Section 8-10-2 provides asfollows:

“Purpose of chapter. -- This chapter shdl be liberdly
condrued to the end tha families whose unity or wel-beng is
threatened shall be assisted and protected, and restored, if possible, as
secure units of law-abiding members; that each child coming within the
jurisdiction of the family court shdl recelve the care, guidance and
control which will conduce to his or her welfare and the best interests of
the state; and that when a child is removed from the control of hisor her
parents, the family court shdl secure for him or her care as nearly as
possible equivaent to that which his or her parents should have given
him or her.”
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powers with a broad jurisdictiona brush so it can protect the best interests of children who need its
oversght. This intent, she suggests, calls for an expangve reading of this portion of the Family Court’s
jurisdictiond datute to include the “family rdaionship” before us.

Upon reviewing the gatutory language at issue, however, it is immediady gpparent to us that

this portion of § 8-10-3° does not grant jurisdiction to the Family Court in dl *equitable matters arising

6 Section 8-10-3 provides in pertinent part as follows:

“Establishment of court -- Jurisdiction -- Seal -- Oaths --
Masters. -- () Thereis hereby established a family court, conssting of
a chief judge and deven (11) associate judtices, to hear and determine
al petitions for divorce from the bond of marriage and from bed and
board; dl motions for dlowance, dimony, support and custody of
children, dlowance of counsd and witness fees, and other matters
aisng out of petitions and motions relative to red and persond
property in ad thereof, including, but not limited to, partitions,
accountings, receverships, sequestration of assets, resulting and
congtructive trugt, impressions of trust, and such other equitable matters
aridng out of the family relaionship, wherein jurisdiction is acquired by
the court by the filing of petitions for divorce, bed and board and
separate maintenance;,  dl motions for dlowance for support and
educationd costs of children attending high school at the time of their
eighteenth (18th) birthday and up to ninety (90) days after high school
graduation, but in no case beyond ther nineteenth (19th) birthday;
enforcement of any order or decree granting dimony and/or child
support, and/or custody and/or vidtation of any court of competent
juridiction of another state; modification of any order or decree
granting dimony and/or custody and/or vistation of any court of
competent jurisdiction of another state on the ground that there has
been a change of circumstances, modification of any order or decree
granting child support of any court of competent jurisdiction of another
date provided: (1) the order has been registered in Rhode Idand for
the purposes of modification pursuant to § 15-23.1-611, or (2) Rhode
Idand issued the order and has continuing exclusive jurisdiction over the
parties, antenuptid agreements, property settlement agreements and dll
other contracts between persons, who at the time of execution of the
contracts, were husband and wife or planned to enter into that
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out of the family rdationship,” but only in those equitable matters “wherein jurisdiction is acquired by the

relaionship; complaints for support of parents and children; those
matters relating to ddinquent, wayward, dependent, neglected, or
children with disabilities who by reason of any disability requires specid
education or trestment and other related services, to hear and determine
al petitions for guardianship of any child who has been placed in the
care, custody, and control of the department for children, youth, and
families pursuant to the provisons of chapter 1 of title 14 and chapter
11 of title 40; adoption of children under eighteen (18) years of age;
change of names of children under the age of eighteen (18) years,
paternity of children born out of wedlock and provison for the support
and digpogtion of such children or their mothers, child marriages;
those matters referred to the court in accordance with the provisions of
8 14-1-28; those matters reating to adults who shdl be involved with
paternity of children born out of wedlock; responsbility for or
contributing to the ddinquency, waywardness, or neglect of children
under sixteen (16) years of age; desertion, abandonment, or falure to
provide subsistence for any children dependent upon such adults for
support; neglect to send any child to school as required by law;
bastardy proceedings and custody to children in proceedings, whether
or not supported by petitions for divorce or separate maintenance or for
relief without commencement of divorce proceedings, and appeals of
adminidrative decisons concerning setoff of income tax refunds for past
due child support in accordance with 88 44-30.1-5 and 40-6-21. The
holding of red edate as tenants by the entirety shdl not in and of itsdf
preclude the family court from partitioning red estate so held for a
period of six (6) months after the entry of final decree of divorce.

“(e) The family court shdl have exdusive initid jurisdiction of dll
gppeds from any adminigtrative agency or board affecting or concerning
children under the age of eghteen (18) years and agppeds of
adminigrative decisons concerning setoff of income tax refunds, lottery
set offs, insurance intercept, and lien enforcement provisions for past
due child support, in accordance with 88§ 44-30.1-5 and 40-6-21, and
gopeds of adminigtrative agency orders of the department of human
services to withhold income under chapter 16 of title 15.

“(f) The family court shdl have jurisdiction over those civil
matters relaing to the enforcement of laws regulaing child care
providers and child placing agencies.
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court by the filing of petitions for divorce, bed and board and separate maintenance.” This find limiting
clause narrows the class of *equitable matters arising out of the family rdaionship” that the Family Court
may hear under this portion of 8 8-10-3(a) to only cases that originate in petitions for divorce, bed and
board, and separate maintenance. Because neither Rubano nor DiCenzo ever has filed any such
petition, neither Rubano’s origind petition to determine her parentd status and to enforce the parties
vigtation agreement nor her later efforts to uphold the parties consent order fal within the limited
“family rdationship” jurisdictiond provisons of § 8-10-3.

Accordingly, to answer question one, we need not determine whether the parties’ involvement
with each other and with the child condtituted a “family rationship” within the meaning of thisterm asiit
is used in this portion of § 8-10-3(a). The datutory language that the Legidature used to vest the
Family Court with equity jurisdiction in this subsection of 8§ 8-10-3 is, by itsterms, limited to Stuationsin
which the court’s equitable jurisdiction is invoked by a petition for divorce, bed and board, or separate
maintenance. Thus, we conclude, the Legidature did not intend for the Family Court to acquire
jurisdiction over this type of controversy under the restricted “equitable matters arising out of the family
relationship” jurisdictiona provisons of 8 810-3(a). Nevertheess, for the reasons discussed below,
this does not mean that the Family Court lacks jurisdiction to adjudicate this dispute under some other
provison of 8 8-10-3 or under another statute.

Question |1

“(g) The family court shadl have exclusve jurisdiction of maiters
relating to the revocation or nonrenewa of alicense of an obligor due to
noncompliance with a court order of support, in accordance with
chapter 11.1 of title 15.”
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“If the answer to the above question is in the negative,
does such a conclusion violate Article I, section 5 of the Rhode
Idand Congtitution?”
Article 1, section 5, of the Rhode Idand Condtitution provides, in pertinent part, as follows:
“Every person within this state ought to find a certain remedy, by having
recourse to the laws, for dl injuries or wrongs which may be received in
one' s person, property, or character.”

Initidly, Rubano argued that she had been injured and wronged by DiCenzo's refusa to
acknowledge her parental status vis-avis the child and to abide by the parties’ visitation agreemert.”
After the parties entered into the Family Court’s consent order, Rubano asserted that DiCenzo violated
its terms and that she was entitled to seek enforcement thereof. 1f Rubano has aremedy for this aleged

injury or wrong by having recourse to the laws of this date, then no violaion of artide 1, section 5

exids. See, ed., In the Matter of Nichals, 8 R.l. 50, 54 (1864) (“[a]lthough, in a free government,

every [person] is entitled to an adequate legal remedy for every injury doneto him [or her], yet the form
and extent of it is necessarily subject to the legidative power * * *7). We are of the opinion that
Rubano has such a remedy.

General Laws 1956 § 15-8-26 entitled Rubano to bring an action to have the Family Court
determine “the existence or nonexistence of a mother and child relationship” between hersdf and the
child because she was, by virtue of her supposed visitation agreement with DiCenzo and her dleged de

facto parentd rationship with the child, an “interested party” within the meaning of that term asiit is

7 Unlike the dissent, we do not view the parties vigtation agreement as “one that is in the nature
of aprivate property settlement agreement.” A person’s agreement to allow or to obtain visitation with
a child is not in the nature of a private property agreement because a child is not property, nor is the
right to vist with a child in the nature of an interest in property.
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used in 8 15-8-26 (“[alny interested party may bring an action to determine the existence or
nonexistence of a mother and child relationship”). In addition, Rubano was entitled to seek a remedy
for DiCenzo' s dleged violaion of the parties’ vidtation agreement under the portion of 8 8-10-3(a) that
grants jurisdiction to the Family Court to hear “those matters relating to adults who shdl be involved
with paternity of children born out of wedlock.” Alternatively, the Superior Court would adso have
concurrent equitable jurisdiction to enforce the vigtation agreement.  Thus, our response to question
No. I isthat answering question No. | in the negative does not violate article 1, section 5, of the Rhode
Idand Constitution because Rubano has certain remedies, having recourse to the laws of this state for all
injuries or wrongs which she dlegedly has suffered by reason of DiCenzo's conduct in this matter. We
amplify our response by addressing below each one of these available remedies.

A. Juridiction under 8 15-8-26

The Family Court has jurisdiction to determine the existence or nonexistence of a mother and
child relaionship between Rubano and the child under 8 15-8-26 of Rhode Idand’s hybrid version of
the Uniform Act on Paternity, 9B U.L.A. 347-68 (1987), that the Legidature adopted in 1979 and
named the “Uniform Law on Peternity (ULP).” See P.L. 1979, ch. 185, §2. Indeed, Rubano's
origina petition -- the one that resulted in the order -- asked the Family Court to determine her de facto
parental relationship with the child and to “establish a fair and reasonable visitation schedule between
[Rubano and the child].”

Section 15-8-26 of the ULP provides asfollows:

“Action to declare mother and child relationship. -- Any interested
party may bring an action to determine the existence ar nonexistence of
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amother and child relationship. Insofar as practicable, the provisons of
this chapter gpplicable to the father and child relaionship shdl apply.”

Under this section, Rubano was an “interested party” because she clamed that she had a de facto
mother and child relationship with the child and because she clamed that the child's biologica mother
had agreed to dlow her reasonable vistation with the child. Whether her clams had any merit was a
factud matter for the Family Court to decide, but the plain language of this provison of the ULP vests
the Family Court with jurisdiction to declare the existence vel non of a mother and child reationship in
these limited circumgtances® Thus, in contragt to the Stuation in the United States Supreme Court’s

recent decison of Troxd v. Grawille, u.S. , , 120 S.Ct. 2054, 2057, 147 L.Ed.2d 49, 53

(2000), in which the Court invdidated a state satute dlowing “any person” to petition for vidtation
rights “a any time” here we condrue § 15-8-26's “[any interested party” language much more
narrowly, requiring an dleged parent-like relationship with the child before a party who is neither the
child's biologicd parent nor a legd representative of the child can seek rdief under § 15-8-26.
Rubano’s dleged dose involvement with the child's conception and upbringing for as long as she and
DiCenzo cohabited (gpproximatdly four years) and her dleged vigtation agreement with DiCenzo when

the couple separated endowed her with the requisite parent-like relationship and standing to obtain a

8 The dissent espouses severd rather extravagant assertions about what the mgjority of the Court
supposedly has determined in this case. Without responding to each of these assertions, we would
amply caution the reader that our slence does not imply our acquiescence or agreement.  Thus, for
example, we deny that we have modified the Generd Assembly’s definition of paternity, judicidly
legidated an amendment to § 8-10-3, or recognized “that a man can become pregnant after intercourse
with a woman and then require the woman to pay for his hospita and ddivery expenses” These and
other like assertions about this opinion are basdless. For example, the dissent’s assertion that “dl roads
from [G.L. 1956] § 15-8-1 lead directly to the ‘father’ of any child born in, or out of wedlock”
overlooks the maternd-reationship superhighway running down the middle of § 15-8-26.
-12 -



judicid determination under this section. Indeed, if the parties had chosen to litigate this issue rather
than to settle their dispute and if the facts were contrary to what Rubano had alleged, the ULP expressy
dlowed for afinding that no mother and child relationship existed between Rubano and the child; but, in
any event, there is no question but that 8 15-8-26 gives the Family Court jurisdiction to determine
whether such ardationship existsin cases like this one.

Neverthdess, the dissent suggests that both the order and the parties settlement agreement
(they became one and the same) “specificaly negate any such right on Rubano's party to a clam of
parentage adjudicated in court.” However, both the order and the parties settlement agreement were
conditioned on the provison dlowing Rubano to have vistaion with the child. Thus, it hardly negates
any such right on Rubano's part to have her parenta-rights clam adjudicated; rather, it was smply a
part of the court’s order and the parties settlement agreement that she was giving up her right to clam
parentage vis-a-vis the child in exchange for court-ordered vistation with him. Without court-ordered
vigtation, the waiver of Rubano’s clamsto parentd rights would have no effect whatsoever.

Mogt sgnificantly, §15-8-26 does not require that the interested party who is seeking such a
Family Court determination alege that he or sheis the biologica parent of the child. Rather, the Family

Court, asin Pettinato v. Pettinato, 582 A.2d 909 (R.I. 1990), has the power to determine the existence

of a de facto parent-child relationship despite the absence of any biologica rdationship between the
putative parent and the child. In Pettinato, the Family Court had awarded a nonbiologica parent
custodid rights vis-avis a minor child based upon his status as a de facto parent to that child, despite
the biologica mother’s objections to the granting of such rights and notwithstanding her assertion that

this putative parent was not even biologically related to the child. Id. at 910-11. We affirmed and held
-13-



that the biological mother was equitably estopped from preventing a de facto father from seeking or
obtaining custody of a child born out of wedlock to the mother when both parents had lived with,
raised, and held out the child to the community astheir child. 1d. at 913.

The dissent argues that “[t]he Pettinato Court’s use of equitable estoppel as a shield to prevent
[the biologicd mother] from attacking the presumption of paternity creasted by § 15-8-3 was for a
totaly different purpose than tha for which the mgority now attempts to employ equitable estoppe
agang DiCenzo; namely, to creete jurisdiction in the Family Court over Rubano’s complaint seeking
vigtation rights to aminor child againgt the wishes of DiCenzo, the child's biologicad mother.” We agree
with the dissent that, generdly spesking, the estoppel doctrine acts as alegd shidd rather than a sword,
and, therefore, it does not “of itsdf creste new rights” Our holding here, however, does not run afoul
of this principle. Like the nonbiologica parent’s right to custody in Pettinato, Rubano’s right to seek
court-ordered vigtation with the child stemmed from her aleged de facto parentd rationship with him
and from her vigtation agreement with DiCenzo, but not from the use of estoppel. The estoppel
doctrine merdly bars DiCenzo from asserting that Rubano’s lack of abiologicd tie to the child isfata to
Rubano’'s clam for legd recognition of her rights as a de facto parent; but it does not serve to create a
right that does not otherwise exist by reason of Rubano’s aleged parentd relationship with the child and
her asserted vistation agreement with DiCenzo as embodied in the order. On the contrary, it merely
serves to dlow the court to recognize a nonbiological parent’s right to court-ordered vigitation with a
child based upon, in part, the existence of these circumstances.

Thus, if the Family Court were able to find that Rubano’s dleged de facto parenta relationship

with the child, her asserted vidtation agreement with DiCenzo, and the clamed need to prevent any
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harm to the child's best interests not only existed in this case but condituted clear and convincing
evidence sufficient to overcome the otherwise gpplicable presumption in favor of honoring afit custodia
parent’s determination not to dlow such vigtation, see Troxd, ~ U.S.a __ , 120 S.Ct. at 2062,

147 L.Ed.2d a 60 (“the [dtate] court must accord at least some specia weight to the [biological]

parent’s own determination”), then it could award visitation to Rubano under the ULP.

The dissent also refers to the Wisconsin case of Inre Z.JH., 471 N.W.2d 202, 212 (Wis.

1991), in support of its pogtion that “[t]he legd effects and consequences of statutory limitations cannot
be avoided by estoppel.” But, gpart from the fact that the Wisconsin Supreme Court has overruled this
case,® we do not use estoppd to avoid any datutory limitations. In Z.JH., the Wisconsn Supreme
Court found that because a former same-sex parent was barred by statute from daiming vistation or
custody rights, she could not use estoppd to circumvent the law and pursue her claim in the face of a
daute that precluded her standing. See id. at 211-12. Here, on the contrary, we have determined that
a datutory basis does exist for Rubano’s vidtation dam under the ULP and that no other statute bars
her from seeking such rights. Thus, we merely employ estoppd to prevent DiCenzo from chalenging
the aleged mother-child relationship between Rubano and the child based upon Rubano's lack of a

biological tie to the child.

o See Inre H.SH-K., 533 N.w.2d 419, 434 (Wis. 1995). There, the Wisconsn Supreme
Court explicitly overruled Z.JH. and concluded that “public policy consderations do not prohibit a
court from relying on its equitable powers to grant vigtation apart from [a Satute] on the basis of a
co-parenting agreement between a biological parent and another when vistation is in the child's best
interest.” (Emphasis added.)
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Nor do we invoke equitable estoppe “to create jurisdiction in the Family Court” over Rubano’'s
dams, as the dissent dleges. On the contrary, we goply the doctrine of equitable estoppd to the
liability and remedid aspects of Rubano’s dams vis-avis DiCenzo, but not to her claimed entitlement
to be heard in Family Court. For jurisdiction, we rely upon the plain language of § 15-8-26 and upon
Rubano’s aleged datus as a de facto parent to the child and as a party to an asserted vigtation
agreement with DiCenzo. Nor are we using estoppel to avoid the statutory restrictions placed upon the
Family Court’s specid and limited jurisdiction. The only jurisdictiona redriction § 15-8-26 imposes is
that an “interested party” must bring the dam. Rubano qudified as an interested party because of her
adleged parentad bond with the child, one that she asserted was formed over a multiyear period during
which a parent-child relationship developed between the child and hersdlf, and because of her domestic
partnership, co-parenting, and vistation agreement with DiCenzo, but not because of any estoppel
barring DiCenzo from contesting her dleged parentd rights.

Moreover, the holding in Pettinato bears directly on the facts at issue here.  In Pettinato, the
child's biologica mother attempted to use a de facto parent’s lack of biologica connection with the
child to defeat a custody award to that parent. Even though, as the dissent notes, the Family Court in
Pettinato acquired jurisdiction through the filing of a petition for divorce its holding -- tha a
nonbiologica parent may be awarded custody over the objection of abiologica parent -- supports our
conclusion here that such a nonbiologica parent is digible under § 15-8-26 to bring an action to declare
the existence vel nonof a mother-child relationship. Thus, the fact that the Family Court in Pettinato
acquired jurisdiction through the filing of a divorce petition, rather than under § 15-8-26, isirrelevant to

whether Rubano qudifies as an “interested party” under 8 15-8-26. Pettinato smply supports the
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proposition that an “interested party” under 8 15-8-26 may include a person who, though he or she has
no biologica connection with a child, nonetheess has functioned as a parent in relation to that child and
has been held out to the community as the child's parent by the biologica parent. Notably, in other
sections of the ULP, the Legidature demondrated that it knew how to adopt appropriate limiting
language when it wished to exclude nonbiologica parents from its provisons. See, eq., 8 15-8-3(a)
(“[a man is presumed to be the naturd father of a child if * * *”). (Emphass added.) But in
8 15-8-26, it chose not to include such limiting language, thereby dlowing a nonbiologica parent to
establish the existence of a de facto mother-child relationship with the child in question.

Though the dissent contends that 8§ 15-8-26 “was obvioudy enacted to provide for those
infrequent occasons when * * * ayoung child who may be living with a sngle father, or in a fodter
home, may have need, or want, to have his or her maternd reationship determined,” and that it does not
permit someone who aready knows who a child's biologicad mother is to “intrude upon an aready
established biological mother and child relationship,” we do not discern any such limiting language in the
“[any interested party” language of 8 15-8-26. Moreover, if the Genera Assembly had intended to
permit only a biologicad mother or achild living with asingle father or in afoster home to bring an action
to determine the existence of a mother and child relationship, we are of the opinion that it would have
sad so instead of using the broader term “[a]ny interested party.” A biologicad connection with either
the mother or the child is but one potential source of an interest sufficient to confer standing on a person
seeking to obtain ajudicid determination concerning the existence of a mother-child reationship. Thus,
contrary to the dissent’ s position, the language of 8 15-8-26 does not specificdly limit its scope to those

interested in determining a biological mother-and-child rdationship. As we noted above, the Legidature
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knew how to restrict specific ULP provisionsto abiological relationship when it wished to do so. Thus,
the assumption underlying the dissent’ s reading of 8 15-8-26 -- that it refers only to actions seeking to
determine a biologica mother and child rdaionship -- is unsupported by the language of the Satute.

The dissent aso suggests that our conclusion “that jurisdiction exists in the Family Court over
Rubano’'s novd complaint filed pursuant to 8 15-8-26 of the U.L.P. [Uniform Peternity Act],
misinterprets * * * the nature of the U.L.P. [Uniform Paternity Act].”'® However, Rhode Idand’'s
“Uniform Law on Peternity” (that is, chapter 8 of title 15), is a combination of selected provisons from
both the Uniform Act on Paternity, 9B U.L.A. 347-68 (1987), and from the Uniform Parentage Act,
9B U.L.A. 334-45 (1987). It dso included sections that are unique to Rhode Idand. Indeed, of the
twenty-eight sections found in chapter 8 of title 15, the Genera Assembly adopted six, in whole or in
part, from the Uniform Act on Paternity.** It included ten others, in whole or in part, from the Uniform
Parentage Act.*? The remaining sections adopted by the Generd Assembly are unique to our Sate.

Second, the dissent’s reliance on Waldeck v. Piner, 488 A.2d 1218 (R.l. 1985), for the

proposition that the “unequivocal am” of our sate's ULP was to provide a mechanism for enforcement

10 In Waldeck v. Piner, 488 A.2d 1218, 1219 (R.I. 1985), this Court referred to chapter 8 of title
15 as the “Uniform Paternity Act.” In fact, the popular name that the Generd Assembly gave to this
chapter was the “Uniform Law on Paernity.” See P.L. 1979, ch. 185, § 2. Moreover, the term
“Uniform” in our “Uniform Law on Peternity” is somewhat of a misnomer. Unlike other sates, Rhode
Idand has adopted a substantial number of sections from both the Uniform Act on Paternity as well as
the Uniform Parentage Act in order to create a statute that covers aspects of both these uniform laws.
1 The General Assembly adopted G.L. 1956 88 15-8-1, 15-8-2, 15-8-4, 15-8-5, 15-8-10, and
15-8-21, in whole or in part, from the Uniform Act on Paternity, 88 1, 2, 3, 4, 6, and 13 respectively.
9B U.L.A. 347-68 (1987).
12 The General Assembly adopted 8§ 15-8-3, 15-8-7, 15-8-9, 15-8-15, 15-8-16, 15-8-17,
15-8-18, 15-8-19, 15-8-23, and the provision in question, 15-8-26, from the Uniform Parentage Act,
§§ 4, 8, 8(c), 12, 14, 20, 15, 17, 23, and 21, respectively. 9B U.L.A. 334-45 (1987).
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of child-support responshilities is not persuasve. The Court’'s discusson in Waldeck about the
purpose of the ULP was in specific reference to § 15-8-2, the ULP's enforcement provison. The
Genera Assembly adopted this provison from the Uniform Act on Peternity § 2, and later amended
that provison to include the “father” as one of the interested parties who could seek enforcement of
paternity. See P.L. 1995, ch. 320, 8 1. (The Uniform Act on Paternity does not include the father as
an digible complainant.) But thet provision is not in issue here; rather, the General Assembly adopted §
15-8-26 directly from the Uniform Parentage Act 8 21. Thus, the dissent's misplaced reliance on
Waldeck actually supports our position because, as that case noted, “the Uniform Parentage Act * *

* edablishes parentdl rights* * *.” Waldeck, 488 A.2d at 1221. (Emphasis added.)

B. Jurisdiction under 8 8-10-3

We as0 hold that Rubano was entitled to seek a remedy for DiCenzo's dleged refusa to
provide her vistation with the child under the portion of § 8 10-3 that grants jurisdiction to the Family
Court over “those matters rdaing to adults who shdl be involved with paternity of children born out of
wedlock.”*® See § 8-10-3(a). Cf. Pettinato, 582 A.2d at 912-13 (awarding custody of a minor child
born out of wedlock to the biologica mother’s estranged husband on the basis of the child's best
interests despite the fact that the husband was not the child's biologica father). Because Rubano and

DiCenzo were never married, the child was born out of wedlock. Allegedly, Rubano was “involved

13 While the word “ paternity” implies the “fathering” of a child, we are mindful of the Legidaure's
ingruction that when Statutes are construed “[€]very word importing the masculine gender only, may be
congtrued to extend to and to include females as well as males” G.L. 1956 § 43-3-3. Thus, two
women may certainly be “adults who shdl be involved with paternity” of a child for purposes of this
Satute.
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with’ the child's paternity in that DiCenzo's atificid insemination occurred only pursuant to her “joint
decison [with Rubano] to bear a child and to raise said child together.” Moreover, Rubano not only
dlegedly helped to plan and arrange for DiCenzo's conception of the child via atificd insemination
from an anonymous donor, she dso averred that she was primarily responsible for the financid cods
associated with this procedure. On his birth certificate, DiCenzo and Rubano caused the child's last
name to be listed as “Rubano-DiCenzo” by compounding their surnames. Further, according to her
petition, Rubano’s name appeared on the child's baptismd certificate; DiCenzo and Rubano sent out
printed birth announcements identifying both of them as the child’s parents; and Rubano helped to raise
and nurture the child for four years while living with DiCenzo and the child, thereby serving as one of the
child's de facto parents (the child refers to Rubano as his “heart mon’).

If the parties had chosen to litigate this matter to an adversaria conclusion instead of settling via
the order, and if the factua dlegations in Rubano’s petition had been established, then Rubano would
have been able to prove that she had been “involved with [the] paternity” of this child born out of
wedlock within the meaning of this discrete jurisdictiona provison of 8 8-10-3. Theresfter, following
Pettinato’s rationde, the Family Court could have determined that DiCenzo was equitably estopped
from denying Rubano's status as a de facto parent, and that the child’'s best interests called for Rubano
to have vigtaion with the child. See Pettinato, 582 A.2d at 913 (because the putative father’s name
was on the child's birth certificate and because the biologica mother’s conduct evinced an acceptance
of the nonbiologica parent as the father of the child, the biologica mother was equitably estopped from
objecting to the Family Court tregting this individua as the child's father and awarding him custody of

the child).
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In sum, we hold that Rubano was entitled to pursue her Family Court action againgt DiCenzo to
determine her de facto maternd dtatus vis-avis the child, to settle that action via the order, and to
obtain relief for an aleged contempt thereof by DiCenzo that would bar her from violating the vidtation
terms of this order. The basis for our ruling is that, in the words of 88-10-3, both these parties are
adults who were “involved with [the] paternity” of a child born out of wedlock. In such cases, the
Family Court has jurisdiction under 8 8-10-3 to resolve vidtation disputes because they concern

“matters relating to adults who shdl be involved with the paternity of children born out of wedlock.”*4

14 During ord argument, it was asserted that this grant of jurisdiction was intended only to permit
the Family Court to provide financid support for children born out of wedlock by giving the Family
Court jurisdiction over any adult involved with the paternity of such children. It is clear to us, however,
that even though this language does give the Family Court authority to make and enforce support
orders, it is not so limited by its terms. Thus, under this provison DiCenzo could petition the Family
Court for an order requiring Rubano to provide support for the child. But nothing in the language of the
datute indicates that the “matters’ over which the Family Court has jurisdiction are limited to financia
matters. Thus, in the absence of such a gautory limitation, we hold that the jurisdiction of the Family
Court extends to matters such as vidtation that are reasonably related to the parties’ involvement with
the paternity of a child born out of wedlock. Moreover, even a cursory review of the plain language of
§ 8-10-3 reveds multiple subsections that do not require that al matters brought under this statute relate
to petitions for divorce or separate maintenance, as the dissent contends. These subsections include,
without limitation,

“those matters relating to ddinquent, wayward, dependent, neglected,

or children with disabilities who by reason of any disgbility require

gpecia education or treatment and other related services; to hear and

determine dl petitions for guardianship of any child who has been

placed in the care, custody, and control of the Department for Children,

Youth and Families pursuant to the provisions of chepter 1 of title 14

and chapter 11 of title 40; adoption of children under eighteen (18)

years of age; change of names of children under the age of eighteen (18)

years, paternity of children born out of wedlock and provison for the

support and dispostion of such children or ther mothers, child

marriages, those matters referred to the court in accordance with the

provisons of § 14-1-28; those matters relating to adults who shal be

involved with paternity of children born out of wedlock; * * * bastardy
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In holding that § 15-8-26 and § 8-10-3's “adults who shdl be involved with paternity” clause
provide two separate bases of jurisdiction for Rubano’'s claims, we note that we have not, as the dissent
would have it, “mix[ed] together portions from the broad statutory language found in 8§ 8-10-3 * * *
with the generdl satutory wording found in 8 15-8-26." On the contrary, as is clear from the above
andyss, we conclude that these didtinct jurisdictiond grants provide two separate and independent
juridictiond bases for Rubano’'s clam. Thus, whatever “srange mix” the dissent envisons concerning
these two provisonsisacocktail thet it alone has shaken and stirred.

C. Superior Court Jurisdiction

Alternatively, Rubano was entitled to seek a remedy in Superior Court for DiCenzo's aleged
violation of the vigtation agreement. See G.L. 1956 § 8-2-13 (“[t]he superior court shall, except as
otherwise prohibited by law, have exclusve origind jurisdiction of suits and proceedings of an equitable
character * * *”). Before the Legidature established the Family Court, the Superior Court had

exercised equitable jurisdiction over suits involving child vigtation and custody. See, eq., Hoxse v.

Potter, 16 R.I. 374, 377, 17 A. 129, 130 (1888) (concerning an award of custody by the Superior

Court to a child’s paterna aunt contrary to the biological mother’ s wishes). The Superior Court did not

proceedings and custody to children in proceedings, whether or not

supported by petitions for divorce or separate maintenance or for relief

without commencement of divorce proceedings * * *.”  Section

8-10-3(a). (Emphasis added.)
None of these above-specified subparts of §8-10-3 requires that such proceedings thereunder be
ancillary or incidental to petitions for divorce or separate maintenance filed in the Family Court.
Accordingly, the dissent’s attempt to limit § 8-10-3's jurisdiction just to “those clams that are ancillary
or incidenta to petitions for divorce or separate maintenance filed in that court” is contrary to what the
statute provides.
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lose this jurisdiction after the General Assembly created the Family Court. Rather, the Family Court

and the Superior Court maintain concurrent jurisdiction over such matters. See Lubecki v. Ashcroft,

557 A.2d 1208, 1211 (R.l. 1989) (holding that a contract dispute between a former husband and wife
could properly reside in the Superior Court). Thus, under its general equitable powers, the Superior
Court dso had the jurisdictiond authority to hear plaintiff’s case and to decide whether to enforce the
parties vigtation agreement (as it was embodied in the Family Court’s order) just asit would any other
such agreement. However, because in this case proceedings were initiated in the Family Court and the
parties settlement in the form of an order has dready entered in that court, the Superior Court, as a

meatter of comity, should abstain from asserting its jurisdiction if either party should attempt to invoke it.
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D. Federd Condtitutional Condderations

According to the United States Supreme Court, “it cannot now be doubted that the Due
Process Clause of the Fourteenth Amendment protects the fundamenta right of parents to make
decisons concerning the care, custody, and control of their children.” Troxd,  U.S.a __ , 120
S.Ct. a 2060, 147 L.Ed.2d a 56 (driking down the State of Washington's nonparenta visitation
datute as applied to a child's paternd grandparents because of its uncongtitutional overbreadth in
dlowing “any person” to peition for vigtaion rights “a any time subject only to a
best-interests-of-the-child standard). And we acknowledge, as did the Troxel Court, that “the State's
recognition of an independent third party interest in a child can place a subgtantid burden on the
traditiona parent-child rdlationship.” Id. at _ , 120 S.Ct. at 2059, 147 L.Ed.2d at 56. But in holding,
as we do, that the Family Court had jurisdiction to determine the existence of a de facto parenta
relationship between Rubano and the child -- a child with whom she has no biologica relaionship --
and to enforce the biologica mother’s settlement agreement alowing Rubano to vist with the child, we
aso join with the high Court in recognizing that “ persons outside the nuclear family are caled upon with
increasing frequency to asss in the everyday tasks of child rearing,” id., and that “the importance of the
familia relationship, to the individuas involved and to the society, sems from the emotiond attachments
thet derive from the intimecy of daily association, and from the roleit playsin ‘promot[ing] away of life
through the indruction of children * * * as well as from the fact of blood rdationship.” Smith v.

Organization of Foser Families for Equdity & Reform, 431 U.S. 816, 844, 97 S.Ct. 2094, 2109, 53

L.Ed.2d 14, 35 (1977) (quoting Wisconsin v. Yoder, 406 U.S. 205, 231-33, 92 S.Ct. 1526,

1541-42, 32 L.Ed.2d 15, 34-35 (1972). And dthough “[t]he family unit accorded traditional respect in
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our society, which we have referred to as the ‘ unitary family,” istypified, of course, by the maritd family,

[it] aso includes the household of unmarried parents and their children.” Michadl H. v. Gerad D., 491

U.S. 110, 123 n.3, 109 S.Ct. 2333, 2342 n.3, 105 L.Ed.2d 91, 106 n.3 (1989) (Scdlia, J.,) (pluraity
opinion). We aso acknowledge that “freedom of persona choice in mattersof * * * family lifeis one

of the liberties protected by the Due Process Clause of the Fourteenth Amendment.” Cleveland Board

of Education v. LaHeur, 414 U.S. 632, 639-40, 94 S.Ct. 791, 796, 39 L.Ed.2d 52, 60 (1974).

Although DiCenzo's condtitutiond liberty interest in exercisng freedom of persond choice to
prevent unwanted third parties from exercisng parentd rights with respect to her naturd child would be
entitled to specia weight in any contested visitation case because “there is a presumption that fit parents
act in the best interests of ther children,” Troxd, ~ U.S.at  , 120 S.Ct. at 2061, 147 L.Ed.2d at
58, her interest is not an unqualified one because the rights of a child’s biologica parent do not aways
outweigh those of other parties assarting parentd rights, let done do they trump the child's best

interests. See, eq., Lehr v. Robertson, 463 U.S. 248, 261, 103 S.Ct. 2985, 2993, 77 L.Ed.2d 614,

626 (1983). In Lehr, the Court held that a biologica father who had not cultivated a relationship with
his child or contributed significantly to the child's support had no standing to object to an adoption
proceeding that the child’'s mother and her new husband had initiated. See id. at 250, 103 S.Ct. at
2987, 77 L.Ed.2d & 619. The Court said that the biologica father's mere genetic reationship to the
child did not dlow him to block a nonbiologica parent’s adoption of the child because of the “clear
digtinction between a mere biologica relationship and an actud relationship of parenta respongbility.”
Id. a 259-60, 103 S.Ct. at 2992, 77 L.Ed.2d a 625. Thus, a biologica parent who has never

shouldered any responshility for the rearing of that paret’s biologicd child does not have a
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condtitutiona right to veto the child's adoption by a norbiological parent when that adoption is deemed
to be in the child's best interest. 1d. at 262, 103 S.Ct. at 2993-94, 77 L.Ed.2d at 627; see dso

Quilloin v. Walcott, 434 U.S. 246, 256, 98 S.Ct. 549, 555, 54 L.Ed.2d 511, 520 (1978) (explaining

that the biologica parent “never shouldered any significant responsbility with respect to the dally
supervison, education, protection, or care of the child” and thus his condtitutiona rights were of less
weight than those of a married but nonbiologica father who had “borne full responsibility for the rearing
of his children during the period of the marriage’).

Moreover, under certain circumstances, even the existence of a developed biologicdl,
parent-child relaionship such as that between DiCenzo and this child will not prevent others from

acquiring parenta rights vis-avisthe child. See, eq., Troxe, US a__ ,120S.Ct at 2061, 147

L.Ed.2d a 58 (“gpecid factors* * * might judtify the Stat€' s interference with [the biologica mother’ s

fundamenta right to make decisions concerning the rearing of her [children]”); Michadl H. v. Gerald D.,

491 U.S. 110, 109 S.Ct. 2333, 105 L.Ed.2d 91 (1989). In Michad H., the Court held that a
developed relationship within afamily unit between a nonbiologica parent and a child can, under certain
crcumstances, warrant more lega protection by a state than the equally developed relationship between
the child and the biologica parent outside the family unit because of “the historic respect -- indeed,
sanctity would not be too strong a term -- traditionaly accorded to the relationships that develop within
the unitary family.” 1d. at 123, 109 S.Ct. at 2342, 105 L.Ed.2d a 106. Significantly, the Michad H.

plurdity opinion stated that “[t]he family unit accorded traditiona respect * * * istypified, of course, by

the marital family, but aso includes the household of unmarried parents and their children” Id. at 123

n.3, 109 S.Ct. at 2342 n.3, 105 L.Ed.2d at 106 n.3. (Emphasis added.) Indeed “[t]he demographic
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changes of the past century make it difficult to speek of an average American family.” Troxd,  U.S.
a__ ,120S.Ct. at 2059, 147 L.Ed.2d at 55.

Legd recognition of a de facto or “psychologicd parent” and child relationship --
notwithstanding the absence of any hiologicd ties -- dso finds support in a recent decison of New
Jersey’s highest court. InV.C. v. M.JB., 748 A.2d 539 (N.J. 2000), the New Jersey Supreme Court
held that the same sex partner of abiologica mother who had assumed a parentd rolein helping to raise
the biologica mother’s child had established a “psychologica parenthood” with respect to the child and
thus had alegd right to petition for custody and visitation. Seeid. at 555.

The New Jersey Supreme Court applied a four-part test to determine whether a“psychological
parenthood” existed between a“third party” adult and a child:

“the legd parent must consent to and foster the relationship between the

third party and the child; the third party must have lived with the child;

the third paty must peform parentd functions for the child to a

ggnificant degree; and mogt important, a parent-child bond must be

forged.” 1d. at 551.
While the firgt part of this test encompasses the estoppel dement that we recognized in Pettinato, 582
A.2d a 913, the other three lements dso provide useful criteria for evauating whether a de facto
parent-child relationship exists between an adleged psychologica parent and a child. These criteria
indicate that a given person’s digibility for “psychologica parenthood” with respect to an unrdlated child
will be drictly limited to those adults who have served literdly as one of the child’s de facto parents.

Thus, the New Jersey court’s criteria preclude such potentid third-party parents as mere neighbors,

caretakers, baby gtters, nannies, au pairs, nonparentd relatives, and family friends from satisfying these
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standards. Further, the courtin M.J.B. explicitly stated that “a relaionship based on payment by the
legd parent to the third party will not qudify.” M.J.B., 748 A.2d at 552.
We ds0 note that our postion here is in harmony with the principles recently adopted by the

American Law Inditute (ALI) in its Principles of the Law of Family Disolution: Andyss and

Recommendations, ch. 2, 88 2.03-2.21 (Tentative Draft No. 4 of April 10, 2000 and adopted May 16,

2000). There, the ALI has recognized that individuas who have been sgnificantly involved in caring for
and supporting children and for whom they have acted as parents may obtain lega recognition of ther
parenta rights to vigtation and custody. See id. 8 2.03. This category of child caregivers includes
those who have held a reasonable good-faith belief that they were biologca parents to the child, seeid.
§ 2.03, Comment (b)(ii), as well as those who, with the agreement of the legd parent, have regularly
performed a substantial share of the child's caregiving.  See id. 8 2.03, Comment (b)(iii). In sum, the
effect of ALI’s pogition isto recognize, as do we and the other authorities cited here, that, under certain
limited circumstances, an unrelated caregiver can develop a parent-like reationship with the child that
could be subgtantial enough to warrant legal recognition of certain parenta rights and respongibilities
vis-avis that child, especialy when the court finds that, under the circumstances of a given case, “a
parent has denied (or unreasonably denied) vigitation to the concerned third party.” Troxd, ~ U.S. at
_, 120 SCt a 2063, 147 LEd2d a 60 (citing Rhode Idand's G.L. 1956
8 15-5-24.3(a)(2)(iii)-(iv) in the context of grandparent-grandchild vistation, as an example of a date
law barring grandparents from visiting their grandchild unless a parent prevented them from doing so and

“there is no other way the petitioner is able to vigit his or her grandchild without court intervention”).
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Thus, we are not done in acknowledging that “children have a srong interest in maintaining the
ties that connect them to adults who love and provide for them,” an interest that “lies in the emotiond
bonds that develop between family members as aresult of shared daily life” M.J.B., 748 A.2d at 550.
Because of the importance of these bonds, we recognize that, congstent with the statutory law of
domedtic relations in this jurisdiction, a person who has no biologica connection to a child but who has
served as a psychologica or de facto parent to that child may, under the limited circumstances outlined

above, establish his or her entitlement to parentd rights vis-avis the child. See dso In re Custody of

H.SH-K, 533 N.W.2d 419 (Wis. 1995) (alowing former femae partner of biological mother to
invoke equitable power of the court to obtain vigtation if the biologica parent has interfered subgtantialy
with the other person’s established parent-like relaionship with the child); A.C. v. C.B., 829 P.2d 660
(N.M. 1992) (holding that an agreement by a biologica parent with an unrelated person for custody and
vigtation of achild isenforcegbleif it isin the child’ s best interest).

The dissent cites to the decison of an intermediate Cdifornia appellate court in West v.

Superior Court (Lockrem), 69 Cal.Rptr.2d 160, 162 (Ca. Ct. App. 1997), as evidence that our

reading of 8 15-8-26 isin error. The West court held that “a person unrdated to [the child] is not an
‘interested person’ [under this portion of the Uniform Parentage Act]” and, therefore, could not bring an
action under thet act for vigtation with a child she had cared for in a same-sex rdationship with the
child’'s mother. 69 Cd.Rptr.2d at 162. Although we disagree with the West court’s ruling because it
discounts the breadth of the “any interested person” language of § 15-8-26, we also note that that court
was condrained by its own precedent in an earlier case to rule that a nonbiologica parent in a same-sex

bilaterd relationship had no standing to obtain custody or vistation with respect to the child d his or
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her former domestic partner. See 69 Cal. Rptr. 2d at 161 (citing Curide v. Reagan, 272 Cal.Rptr. 520
(Cdl. Ct. App. 1990)). In the years between that earlier case and the West decision, the court noted,
“the Legidature * * * has not seen fit to bestow jurisdiction * * * under the circumstances presented
here” 1d. at 162. The West court aso observed that the nonbiologica parent’s estoppel argument,
gmilar to Rubano’s here, found no support in cases from thet jurisdiction See id. at 162-63. But
unlike the West court, we have no earlier precedent in this jurisdiction declining to accord nonbiologica
parents any standing to seek legd recognition of their parenta rights as de facto parents. Moreover,
unlike the West court, we cannot infer any legidative intent to preclude standing to a de facto parent in
Rubano’s position because here the Legidature has not refused to amend § 15-8-26 in response to a
court decision excluding nonbiologica parents fromitsreach. Findly, the West court gpparently did not

have a decison smilar to Pettinato to buttress the nonbiologica parent’s estoppel argument. Thus, we

conclude, the West holding is not on point to the Stuation we face in this jurisdiction, and is contrary to
the weight of authority el sewhere that has considered this issue.

In sum, the mere fact of biologica parenthood, even when coupled with the biologica parent’s
ongoing care and nurture of the child and that parent’s fundamenta right *“to make decisons concerning
the care, custody, and control of [his or her] children,” Troxd, ~ U.S.at __ , 120 S.Ct. at 2060,
147 L.Ed.2d at 56, does not aways endow the biological parent with the absolute right to prevent dl
third parties from ever acquiring any parenta rights vis-avis the child. Thus, the fact that DiCenzo not
only gave hirth to this child but aso nurtured him from infancy does not mean that she can arbitrarily
terminate Rubano’s de facto parentd relationship with the boy, a relationship that DiCenzo agreed to

and fogtered for many years. Indeed, when DiCenzo agreed to give Rubano permanent vigtation rights
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in the order, she admitted that she did so because, anong other reasons, such vigtation “is in the best
interests of the minor child” Conversdy, the fact that Rubano is not a biologica parent does not

necessaily relieve her of a potentia legd obligation to support the child. See Fietros v. Pietros, 638

A.2d 545, 548 (R.I. 1994) (holding that a court may impaose child-support obligations on a husband
who is not a child's biologica father). Hence, even if the order had not existed, Rubano would have
been entitled to prove that she qudified as a de facto or “psychologica” parent to the child and that she
was, therefore, digible for vigtation rights and subject to child-support obligations.

For these reasons, DiCenzo's condtitutiond rights as the child's naturd mother to superintend
his future upbringing and his associations with adults other than DiCenzo are not absolute. By her
conduct in dlowing Rubano to assume an equa role as one of the child's two parents, and by her
conduct in agreeing to and signing an order that granted Rubano “ permanent vistation” rights with the
child becauseit “isin the best interests of the minor child” to do so, DiCenzo rendered her own parental
rights with respect to this boy less exclusve and less exclusory then they otherwise would have been
had she not by word and deed dlowed Rubano to establish a parental bond with the child and then
agreed to alow reasonable visitation. Cf. Pettinato, 582 A.2d at 913 (holding that a mother who, by
her conduct, had acknowledged a person to be the child's parent, was equitably estopped from

chdlenging “the status which he or she has previoudy accepted [or created]”) (quoting John M. v. Paula

T., 571 A.2d 1380, 1386 (Pa 1990)). Under these circumstances, we do no violence to DiCenzo's
condiitutiond rights when we hold that Pettinato’s estoppel doctrine precludes her from denying the
existence of a*“presumption [of parental rights] that she helped to bring about.” 582 A.2d a 912.

Question I11
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“If the answer to question 1 is in the affirmative, then
does a non-biological partner, who has been a same sex partner
with a biological mother have standing to petition the Rhode
Idand Family Court for vidtation pursuant to G.L. 15-5-1 et al.

[sic]?”

Because we have answered question no. | in the negative, we are not called upon to answer
question no. 111 and we therefore decline to do so. In our response to question no. 11, we held that
concurrent jurisdiction in this type of case lies both in the Family Court and in the Superior Court.

Based upon the alegations in Rubano’s petition, we have concluded that she possessed the requisite
interest and standing to file her petition asking the Family Court to determine her parental status and to
enforce her vigtation agreement. Accordingly, the Family Court has jurisdiction to enforce the order.

Conclusion

For the reasons stated above, we answer question no. | in the negative. And because Rubano
may obtain the relief she seeks, including enforcement of the order, both in the Family Court (under its
jurisdictiondl provisons pertaining to matters involving maternity, paternity, and children born out of
wedlock), and in the Superior Court (under its generd equitable jurisdiction), we aso answer question
no. Il in the negative. As a result, because we are not caled upon to answer question no. IlI, we
decline to do so. Findly, we note that DiCenzo's condtitutiond rights as a biologica parent to prevent
third parties from exercising parenta rights vis-avis her child are not absolute when, as here, the best
interests of the child are a stake and DiCenzo's conduct equitably estops her from objecting to
Rubano’'s court-ordered vidtation -- especidly after DiCenzo has agreed to Rubano's having
“permanent” vigtation with the child in an order that settled Rubano’s petition to obtain legal recognition

of her de facto parentd relationship with the child.
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The papersin this case shal be remanded to the Family Court for further proceedings consstent

with this opinion.

Bour cier, Justice, with whom Chief Jugtice Welsberger joins, concurring and dissenting.

In this proceeding, three questions of law deemed by the Chief Judge of the Family Court to be
of such doubt and importance as to affect the merits of a pending complaint in that Court have been
certified to this Court pursuant to G.L. 1956 § 9-24-27. The plantiff in that pending complaint is
Maureen V. Rubano (Rubano), and the defendant therein is her former same-sex, live-in partner,
Concetta A. DiCenzo (DiCenzo). In her complaint Rubano seeks to establish a de facto materna
relaionship status with the biologicad and minor child of DiCenzo. | concur in part, and dissent in part
with the responses to the three certified questions advanced by the majority. My dissent centers upon
statutory and factua considerations presented by the record.

The mgority opinion in this case will be noted not for what it says, but instead for what it does.
In responding to the certified questions, the mgority has:

1. modified and changed the universd and ages old definition of

“paternity.” That word now, according to the mgority, merely implies
the sate of being a father;®

15The Random House Unabridged Dictionary 1421 (2d. ed. 1987) defines paternity as. “n. 1. the dtate
of being a father, fatherhood. 2. derivation or acquirement from a father. 3. origin or authorship.
--ad]. 4. noting or pertaining to a lega dispute in which an unwed mother accuses a man of being the
father of her child: a paternity suit.” Random House Unabridged Dictionary 1421 (2d ed. 1987). The
dictionary definition of a paternity test is. “an assessment of possible paternity based on a comparison
of the genetic markers of the offspring and those of the putetive father.” 1d.
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2. judicidly legidated an amendment to G.L. 1956 8§ 8-10-3 by
expanding the Family Court’s jurisdiction to include jurisdiction over
matters not incidenta to “petitions for divorce, bed and board and
Separate maintenance,” as expresdy required by that statute;

3. recognizes the right of unmarried same-sex partners to confer
juridiction by estoppel on the Family Court to entertain miscellaneous
petitions to adjudicate private agreements and/or disagreements
between the unmarried persons;

4. congrues and interprets the words mother and father in the Uniform

Law on Paernity to be interchangegble, thus recognizing for the first

time in this jurisdiction or in any other juridiction that a man can

become pregnant after intercourse with a woman and then require the

woman to pay for his hospita and delivery expenses,

5. recognizes private child vistation agreements between a biologica

parent and a third party same-sex partner to be assgnable by that third

party to other parties and, if not assigned, to be binding upon and inure

to the third party’ s heirs and successors; and,

6. permits and recognizes that a minor child whaose biologicd mother

engages in same-sex unions may legdly have as many mothers as the

biologica mother chooses to cohabitate with.

Facts
In this proceeding, the plaintiff is Maureen V. Rubano (Rubano), afifty-three-year-old resident

and domiciliary of Massachusetts. She is an assstant professor of clinical psychiatry a the University of
Massachusetts, as wdl as a director of psychologicad services and training a Westborough State
Hospitd in Massachusetts.  Additiondly, as a neuropsychologist, she treats patients for psychiatric
problems at both ingtitutions. The defendant in this proceeding is Concetta A. DiCenzo (DiCenzo), a

Rhode Idand resident.



Rubano and DiCenzo, both who resided in Massachusetts, decided in 1988 to become live-in
partners, and took up residency together in Millville, Massachusetts. Three years later, as noted in the
maority’s opinion, DiCenzo, by means of atificid insemination by an anonymous donor, became
pregnant, and on December 15, 1991, she gave birth to a boy. The child's birth certificate names
DiCenzo asthe mother. Understandably, the father is not identified.*s

In 1993, Rubano hired Massachusetts counsel to draft a “parenting agreement” between her
and DiCenzo with the intention of memoridizing her rights reaing to the young baby. DiCenzo,
however, refused to execute the parenting agreement, which would have granted Rubano parenta
recognition or rights. DiCenzo additiondly refused Rubano’ s later request to adopt her son.

Shortly thereafter, the live-in rdationship cooled, and by early 1996, it had fizzled and frozen
DiCenzo left Rubano, left Massachusetts, and came with her then four-year-old son to live in Rhode
Idand. Subsequently, Rubano would come to Rhode Idand to visit with DiCenzo's child. However, in
February 1997, DiCenzo, believing that the vidits were adversely affecting her son, told Rubano that she
could no longer vigt with him. One month later, Rubano came to Rhode Idand and filed a
miscellaneous petition in the Family Court. In that petition, Rubano $ught to acquire a de facto
parenta relationship determination and status, and, aswell, vigtation rightswith DiCenzo’s minor child.

On May 19, 1997, the parties prepared and entered into a consent order that granted Rubano
vigtation rights with the child. The order specifically stated that “the parties entering into this Agreement

do s0 out of concern for the emotional well-being of [the child] if exposed to trid.” Subsequently,

16DiCenzo asserts that she refused Rubano’ s request that her name appear on the birth certificate asa
second parent.
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however, DiCenzo, bedieving thet the vistations by Rubano were becoming dsruptive and confusing for
her son, found it necessary to place him in counsdling. Later, on the advice and recommendation of the
child's counsdor, DiCenzo informed Rubano that no further vistations would be permitted and that
suspengon of vigtaion wasin the child's best interest.*”
Question |
“Does achild, biologicd mother, and same sex partner, who have
been involved in a committed relationship conditute a ‘family
relaionship’ within the meaning of G.L. 8§ 8-10-3, such that the
Family Court has jurisdiction to entertain a miscellaneous petition
for vigtation by the former same sex partner when the same sex
partner is no longer engaged in the committed relationship?’
| concur with and join with my colleagues who opine in their response to certified question No.
| that 8 8-10-3 does not confer jurisdiction upon the Family Court over dl equitable claims arising out
of afamily rdaionship, and confers jurisdiction only over those dams that are ancillary to, or incidenta
to, petitions for divorce or separate maintenance that are filed in that court. Because no such required
petition ever has been filed in this proceeding, | agree with my colleagues that we need not undertake to
determine whether the past interactions between the parties and the minor child suffice to condtitute a
“family reaionship” within the meening of § 8-10-3. | aso concur in the mgority’s opinion that the

Generd Assembly did not intend to vest equity jurisdiction in the Family Court over the manner of

relaionship concerned in this proceeding when it enacted § 8-10-3.

In areport to the Family Court, the child's counsdor stated that she believed Rubano was using the
child to manipulate DiCenzo and was sending unhealthy messages to him about his life with his mother.
She ds0 dated that the child indicated that he and Rubano “deep in the same bed, ether in hisor hers,
and that he is prompted to cal her ‘mother’, and not tell [DiCenzo].” She concluded that vigtation with
Rubano was disruptive and confusing for him, and that his fear of hurting either woman's fedlings was
causing him to be frustrated.
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Question 11

“If the answer to the above question is in the negative, does such a
concluson violate Article 1, section 5 of the Rhode Idand
Condtitution?’
(@)
TheLegal Considerations
With respect to certified question No. Il, | part company with the response given to this
question by my colleagues. They conclude that despite the absence of any filing of a petition for
divorce or for separate maintenance by Rubano, nonetheless, the Family Court has been vested with
jurisdiction by virtue of G.L. 1956 8§ 15-8-26 of the Uniform Law on Paternity Act (ULP) to determine
the exigence or nonexisence of the dleged mother and child relationship between Rubano and
DiCenzo’s biologica child. | read and construe our Act quite differently than do my colleagues.
The very firg section in the ULP discloses what | believe to have been the Generd Assembly’s
clear intention for its enactment in 1979.8 That intention was to establish and identify the father of a
child born in or out of wedlock, including “a child born to a married woman by a man other than her
lawful husband,” 8§ 15-8-1 (emphasis added), in order to impose upon him the financid obligations of
the mother's pregnancy and confinement. In addition, the father would bear responsibility for the

education, necessary support and maintenance, medica and funera expenses of the child, as well asfor

any counsd feesincurred as aresult of the paternity proceedings. Seeid.

18General Laws 1956 § 15-8-1, as enacted by P.L. 1979, ch. 185, § 2.
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Section 15-8-2 of the Act specifically prescribes those persons or parties who are permitted to
commence an action thereunder seeking to determine either the identity of a father and to impose upon
that father his financia obligations to his child, or to enforce payment of those obligations againgt a
known father. Those specific and prescribed persons are “the father, mother, the child, or the public
authority chargeable by law with the support of the child.” Section 15-8-2. Rubano clearly is not one
of those permitted to proceed under the Act.

This Court in Waldeck v. Piner, 488 A.2d 1218 (R.l. 1985) had occasion to review and

pronounce the “unequivoca am” of the Generd Assembly for enacting our ULP. We said that its
purpose and am was.

“to ensure that fathers support their children born out of wedlock.
Section 15-8-2 enables the mother, child, or appropriate public agency
to bring a complaint to establish paternity, and upon such determination
a oecified support obligation can atach. The unequivocd am of this
dautory scheme is to provide a mechanism to enforce child
support-respongbilities. This act must be digtinguished from such
legidation as the Uniform Parentage Act, adopted in other jurisdictions,
that focuses upon paternity rather than support and establishes parenta
rights upon a finding of paternity. * * * [T]he purpose of the Uniform
Paternity Act is child support * * *.”  Waldeck, 488 A.2d at
1220-21.%°

Accordingly, | respectfully suggest that the mgority’s conclusion thet jurisdiction exigs in the

Family Court to adjudicate Rubano's novel complaint filed pursuant to 8§ 15-8-26 of the ULP,

%1n a footnote, the mgority states that even though the ULP “does give the Family Court authority to
make and enforce support orders, it is not o limited by itsterms.” This directly contradicts its earlier
gtatement that the Family Court “has no more powers than those expresdy conferred upon it by the
Legidature” It dso completely contradicts Waldeck v. Piner, 488 A.2d 1218 (R.I. 1985).
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misinterprets both the nature of her complaint and the nature of the ULP.2° Firg, it completely ignores
the specific statutory mandate contained in 8§ 15-8-2, which designates only those persons or agencies
that can qudify as an interested party permitted to file and bring a paternity action in this sate. Second,
it misinterprets completely the intended purpose of the wording contained in the last sentence of §
15-8-26, which provides that the provisons of the ULP pertinent to the father and child relationship are
gpplicable to an action commenced by “[alny interested party * * * to determine the existence or
nonexistence of a mother and child relationship.”

The particular wording of 8 15-8-26 was obvioudy enacted to provide for those infrequent
occasions when, for example, a young child who may be living with a Sngle father, or in afoster home,
may have need, or want, to have his or her materna relationship determined. Section 15-8-26 permits
an interested party to bring such an action for and on behaf of that child. Such an action would be
foreseeable when, for example, the determination of a child-mother relationship would be necessary to
entitle the child to inherit from his or her mother in those cases where the child never knew or lived with
the mother. Another example would be where a child might seek to obtain standing to commence a
wrongful desth action as alawful heir of a mother who has died as a result of an accident. In addition,
there very well could be other occasons when a child, who despite never having known his or her
biologica mother, might wish to determine the existence of that maternal relationship. Those referenced

gtuations are examples of what | conclude was both the reason and the purpose intended for the

201t should be noted that 8 15-8-26 in our Uniform Law on Paternity Act is not taken from the Uniform
Laws Annotated verson of the Uniform Law on Paternity; ingteed, it is taken from the Uniform
Parentage Act. See Uniform Parentage Act, 9B U.L.A. 8§ 21 at 334 (1987).
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incluson of the mother-child relationship language contained in 8 15-8-26, and not, the tortured
contention proposed by the mgority, that permits anyone to intrude upon an aready established
biologica mother and child relationship.2

The mgority, it appears, has seen fit to mix together portions from the broad statutory language
found in 8 8-10-3(a) deding with the Family Court’s generd jurisdiction over “matters relating to adults
who shdl be involved with paternity of children born out of wedlock[,]” with the genera Stautory
wording found in 8§ 15-8-26 of the ULP, providing that “[a]ny interested party may bring an action to
determine the existence or nonexistence of a mother and child rdaionship” to judtify their concluson
that the Family Court possesses jurisdiction over Rubano’s complaint for vigtation rights. | view that as
adrange mix.

The mgority seeks to judtify its ULP Family Court jurisdiction position by smply declaring that
“we have determined that a statutory bas's does exist for Rubano’s visitation claim under the ULP and
that no other statute bars her from seeking such rights” That contention overlooks and completdly
ignores 8 15-8-2 in the ULP That section permits complaints pursuant to the ULP to be brought in the

Family Court only by “the father, mother, the child, or the public authority chargeable by law with the

2n a footnote, the mgority contends that West v. Superior Court (Lockrem), 69 Cd.Rptr.2d 160
(CA.Ct.App. 1997), a case upon which | rely, attempts to limit the “any interested person” language of
§ 15-8-26 to gpply only to biologicd mothers. West does not make such a limitation; rather, it
recognizes the obvious, that “[a]s an ‘interested person’ [a] biological mother [is] entitled to bring an
action to determine whether [her] former lesbian partner possesse|s| a mother-child relationship with the
child” West, 69 Cal.Rptr.2d a 162. The Cdifornia Court then found that “[a]s a person unrelated to
[the child], [the biologicd mother’s former leshbian partner] isnot an ‘interested person’ ” and, therefore,
does not possess statutory standing. 1d. Nowhere does the California Court preclude others, such as
the child or the biologicd father, from bringing an action under the Satute.
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support of the child.” No matter how hard the mgority tries, it can never squeeze Rubano to fit into any
one of those permitted complaint categories mandated by the ULP.

As | read the ULP, and in particular the very first section of that Act, 8 15-8-1, entitled
“Obligations of the father,” in conjunction with § 15-8-2, providing for who may commence a
proceeding under the Act, and with 8§ 15-8-7, setting out the particular relief that is available to that
person or public agency, al roads from § 15-8-1 lead directly to the “father” of any child bornin, or out
of wedlock, including “a child born to a married woman by a man other than her lawful husband.”
Section 15-8-1. By no dretch of the imagination, judicial or otherwise, can | perceive of Rubano as
being one of those persons or public agencies within the purview of the Act that has requisite sanding to
commence an action in the Family Court to determine the exisence of an aleged mother and child
relationship between her and the biologica minor child of DiCenzo.

All of the provisons in the Act applicable to “the father and child relationship” concern only
natura (or biologica) fathers, and fathers “presumed to be the natura [or biologica] father of a child[.]”

See § 15-8-3. Assuming that it is “practicable’?? to gpply the “presumption of paternity” criteria
contained in § 15-8-3 for purposes of determining the existence of a mother and child relaionship, there
dill remains the fact that, as my colleagues gptly point out, the Legidature specificaly “excludegd]
nonbiologica parents from its provisons’ by redtricting its applicability to presumed “natura [mothers].”
Consequently, their assertion that the Legidature did not use gppropriate limiting language to exclude

nonbiologica parents from the provisions of 8 15-8-26 is unavailing.

22Gee § 15-8-26.
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The mgority, it appears, somehow seems to interpret the wording “any interested party may
bring an action to determine the exisence’ of a mother and child relationship as permitting the Family
Court to exercise jurisdiction over Rubano’s unique and novel complaint seeking vigtation rights with
DiCenzo's minor child. See 8§ 15-8-26. While this Court has never had occasion to interpret that
particular wording, identical wording is found in the Cdifornia Uniform Act and has been interpreted by
the Cdifornia Appellate Court.

In West v. Superior Court (Lockrem), 69 Cda.Rptr. 2d 160, 162 (Cd.Ct.App.1997), the

Cdifornia Appelate Court construed the identicd language as meaning and permitting only a “biologica
mother,” and not aformer lesbian partner, to bring an action to determine the existence of a mother and
child relationship. That interpretation, it appears to me, totally comports with the purpose intended by
our Generad Assembly when enacting our ULP, and with this Court’s previous holding in Waldeck.?

| dso find nothing in Pettinato v. Pettinato, 582 A.2d 909 (R.l. 1990), that servesto assst the

magority’ s attempt somehow to draw from that case relevant support for their Family Court jurisdiction

response to certified question 1. Unlike the particular fact Stuation present in this proceeding, the

= The mgority citesto V.C. v. M.JB., 748 A.2d 539 (N.J. 2000) to support its recognition of
the existence of “psychologica parenthood.”  Although the New Jersey Supreme Court did recognize
such a phenomenon, it dso recognizes the vdidity of West v. Superior Court (Lockrem), 69
Cd.Rptr.2d 160 (Cd.Ct.App. 1997). In footnote 5 the New Jersey Court Supreme Court states:

“The legiddive grant of power is what didinguishes this case from West v. The Superior Court of
Sacramento * * * cited by M.J.B. for the propostion that we lack jurisdiction over V.C.’s clam. Each
of those cases was decided based on an absence of legidative authority evidenced by a legidative
scheme that did not include the kind of language employed here” V.C., 748 A.2d at 548, n. 5.

Here, the statutory distinction noted by the New Jersey Court serves as the basis for rgjecting Rubano's
dam.
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Family Court’ sjurisdiction in Pettinato was, in the first instance, based upon and established by virtue of
Mr. Pettinato’ s filing a petition for absolute divorce from Mrs. Pettinato. Seeid. at 910. The equitable
estoppd doctrine employed by this Court in Pettinato was invoked against Mrs. Pettinato only to
prevent her from attempting to assert her right to employ results of genetic blood testing, permitted by 8
15-8-11 of the ULP, to illegiimize a child that had been presumed to be the child of Gregory Pettinato
pursuant to G.L. 1956 § 15-8-3. This section presumed a man to be the natura father of a child if,
after the child's birth, he and the child's natural mother have married, and, with his consent, he is named
as the child' s father on the child's birth certificate. It was undisputed that Gregory Pettinato had met all
of the requirements to trigger the presumption of paternity. The genetic testing evidence would have
been in derogation of this presumption which was designed primarily to protect the legitimacy of the
child. The presumption of legitimacy is “one of the strongest and most persuasive known to the law.”

In re Findlay, 170 N.E. 471, 472 (N.Y. 1930); see dso Miscovichv. Miscovich, 688 A.2d 726, 729

(Pa.Super. 1997). In Michedl H. v. Gerdd D., 491 U.S. 110, 109 S.Ct. 2333, 105 L.Ed.2d 91

(1989), the United States Supreme Court noted that the primary rationale underlying the legitimacy
presumption has been “an averson to declaring children illegitimate * * * thereby depriving them of
rights of inheritance and successon * * * and likely making them wards of the sate” 1d. at 125, 109
S.Ct. at 2343, 105 L.Ed.2d a 107. A secondary rationae, the Court noted, was “the interest in
promoting the ‘ peace and tranquillity of States and families’” Id. In Miscovich, it was noted that “[t]he
presumption that a child born during a marriage is a child of the marriage *arose from the reluctance of
the law to declare a child “illegitimate,” because the Satus “illegitimate’ historicaly subjected a child to

ggnificant legd and sodid discrimination.””  Miscovich, 688 A.2d at 728. For example, illegitimate
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children were precluded from, among other things, entering certain professons, and were considered
non-persons and not entitled to support from the father or inheritance from either parent. See id. At
728 n.2.

The law Hill retains “a strong bias againg ruling the children of married women illegitimete.”
Michad H., 491 U.S. at 125, 109 S.Ct. at 2343, 105 L.Ed.2d at 107. In Michael H., the plantiff
sought to establish paternity to a child that was born of a woman who was married to another man.
Despite the fact that blood tests indicated a 98.07 percent probability that Michael was the father, and
the fact that Michadl had established a parentd relationship with the child, the Court recognized the
woman's hushand as the presumptive father of the child. “[E]Jven in modern times -- when * * * the
rigid protection of the marital family has in other respects been rdaxed -- the ability of a person in
Michad’s position to claim paternity has not been generaly acknowledged.” Id. The Court held that to
establish paternity, Michag “must establish * * * not that our society has traditiondly alowed a natura
father in his circumstances to establish paternity, but that it has traditionaly accorded such a father
parenta rights, or a least has not traditiondly denied them.” 1d. at 126, 109 S.Ct. at 2344, 105
L.Ed2d 108. The Court held that no case had yet done so. Seeid.

The Pettinato court’s use of equitable estoppel as a shield to prevent Mrs. Pettinato from
attacking the presumption of paternity created by § 15-8-3 was for atotaly different purpose than that
for which the mgjority now attempts to employ equitable estoppel againgt DiCenzo, namely, to create
juridiction in the Family Court over Rubano’s complaint seeking vigitation rights to a minor child against
the wishes of DiCenzo, the child's biologicad mother. Consequently, Pettinato provides utterly no

support for the mgority’s assertion that the Family Court has jurisdiction to entertain a petition for
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vigtation by Rubano.

| submit that the mgority’s response to certified question No. Il fails to recognize that the
datutory restrictions placed upon the Family Court’s specia and limited jurisdiction cannot be avoided
by estoppd. Additionaly, the true purpose for gpplication of principles of estoppd, including equitable
estoppel, “ ‘is to prevent the assartion of what would otherwise be an unequivoca right * * * [and]
operates dways as a shield, never asa sword * * * [A]nd it does not of itself creste new rights’ ”
including the creation of rights to custody or vigtation. Inre Z.JH., 471 N.W.2d 202, 212 (Wis.

1991) (quoting Utschig v. McClone, 114 N.W.2d 854, (Wis. 1962)). See aso 28 Am. Jur. 2d

Estoppel and Waiver, § 31 (2000). In responding to certified question No. Il, | believe that the

mgority is attempting to employ its equitable estoppel theory, not as a shield as in Pettinato, but instead
to create a sword for Rubano to enable her to cut through 8§ 8-10-3 and § 15-8-2, and dash her way
through the jurisdictiona doors of the Family Court. Equitable estoppel had not been employed for that
purpose by the Court in Pettinato, nor has it been so employed by any other court as reveded by my
research on that subject matter.2*

The mgority points out that in 1995 the Wisconsin Supreme Court overruled Inre Z.J.H., (see

Inre H.S.H.-K., 533 N.W.2d 419 (Wis. 1995)), and then concluded that public policy considerations

do not prohibit a court from relying on its equitable powers to grant vigtation on the bass of a

co-parenting agreement. | would remind the mgority that the latter case did not vitiate the persuasive

24t is noteworthy that athough the maority agrees that “generadly spesking, the estoppel doctrine acts
as a legd shidd rather than a sword” (emphasis added), it does not cite to any cases to support its
suggestion that there are occasions when the estoppel doctrine properly may be used as a sword.
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admonition of the court in Inre Z.JH., when it observed that the legal effects and consequences of
datutory limitations cannot be avoided by estoppd. In short, it is dmost sdif evident that a court’s
jurisdiction cannot be expanded or diminished by an estoppel relating to one of the litigants. Moreover,

| would further remind the mgority that the Wisconsn Supreme Court in Inre H.SH.-K., was

commenting upon the equitable powers of the circuit court of Wisconsin, which isatria court of genera
jurisdiction. Here, the dissenters clearly acknowledge the jurisdiction of the Superior Court to consider
the enforcement of an agreement made between the parties.
(b)
The Factual Congderations

In addition to the foregoing legal and statutory consderations, there aso are additiona factua
meatters present in this case that dictate my postion concerning the absence of Family Court jurisdiction
over Rubano’'s complaint under the ULP. The fird factud issue is the so-called consent order that the
mgority erroneoudy refers to as having been entered by a Family Court judge following a
“determination made by the judtice that Rubano’s vigtation rights’ with DiCenzo's biologica child were
“in the best interests of the minor child.” No such determination ever was made by the trid judge;
ingtead, that determination had been made by the parties themsalves in paragraph 10 of the private
agreement between Rubano and DiCenzo.

Although the Family Court Chief Judge did permit entry of the consent order embodying the
private agreement between Rubano and DiCenzo, a reading of the transcript of the December 2, 1997,
contempt motion hearing reveds both the true genesis of the “best interests of the minor child” language

referred to by the mgority, aswell as the total absence of any input, participation, or findings concerning
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the consent order by Family Court Chief Judge. Indeed, the Family Court Chief Judge actudly
disclaimed the consent order in question. He said “it was't the Court that entered the Order.” Rather,
he said it was “a consent order entered by the parties on the 19th day of May 1997.” He dso said he
never paticipated in the discusson between the parties about their scheduling vigtation rights, and
further noted that the vigitation scheduling was “ strictly done by the parties without the assstance of the
Court.” The so-caled consent order in question certainly does not conditute “[aln agreement of
settlement with the aleged father” of the child involved in this unfortunate tug-of-war between Rubano
and DiCenzo 0 as to comply with 8§ 15-8-21 in the ULP, and despite the attempt by the mgority to
ignore redlity, the so-called consent order was smply entered, but never “gpproved” by the Family
Court asrequired by § 15-8-21.

My colleagues, | believe, are mistaken in writing that the Family Court Chief Judge reviewed
and approved the terms of the consent order, and determined that such vistation rights “were in the best
interest of the minor child” The text of the transcript concerning the Family Court Chief Judge's
statement is appropriately noted.

“THE COURT: * * * Now, we have Plaintiff’s supplementa motion
to adjudge the Defendant in contempt down today as well as objection
filed by [defense counsdl]. The Court must firgt indicate to the parties
this matter was done by a consent order entered by the parties on the
19th day of May 1997. It wasn't the Court that entered the order. It
was the parties that came before the Court, and again the Court
requested that the matter be certified by the Supreme Court. The
parties took the gpproach they didn’t want it certified. They went out
and worked out a [vigtation] schedule. | don't believe, and [plaintiff's
counsd], you can correct me if | am wrong, | don't beieve |
participated in the discussion asfar as vigtation.

MS. DICRISTOFARO: No, Your Honor. | beieve we informed
you of our discusson.
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THE COURT: Y ou came back to me and said you worked it out.
| don't think | set any time of day.
MS. DICRISTOFAROQO: Absolutely not, Y our Honor.
THE COURT: It was gtrictly done by the parties without assistance
of the Court, athough the Court asked for a question to be certified,
and the parties decided not to do it.”
Thus, it gppears from my reading of the transcript of the contempt proceedings that the Family
Court Chief Judge smply entered the consent order prepared by the parties, & mogt, after only a
cursory and exiguous reading of its contents. | dso am hard-pressed to believe that had he carefully
read the proposed consent order, he would have approved of its paragraph 8, wherein the vigtation

rights given to Rubano gppear to be not only assgnable, but dso inure to her heirs and successors. |

would additiondly point out that dthough the mgority beieves that Rubano has requiste sanding to
have her cdlam adjudicated in the Family Court, Paragraph 9 in both her private agreement with
DiCenzo and in the consent order specificaly negate any such right that she now might dam to any
parenta relaionship with the minor and biologicd child of DiCenzo.

Paragraph 9 in both documents provides that Rubano “now and forever, waives any clam or
cause of action she has or may have to recognition as a parent of the minor child.” That expresswaiver,
| believe, dthough premised upon her having rights of vistation with the child, diminates any present
right that she might now clam to a parentd rdationship with the child under the ULP. In any event,
whether the Chief Judge of the Family Court entered the consent order after a cursory or
comprehensve reading could have no effect whatever upon the jurisdiction of the Family Court. No
doctrine is more well established than that which unequivocdly dates that the parties may not confer

jurisdiction upon a court by agreement. See Paolino v. Paolino, 420 A.2d 830, 833 (R.I. 1980).
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Although | disagree with the mgority, who believe that Rubano has requisite sanding to have
her clam adjudicated in the Family Court, | do agree that she retains her right to proceed directly
againg DiCenzo in a dvil action to enforce her private agreement with DiCenzo. The vdidity of tha
agreement, while questionable, has not yet been officidly chalenged and remains a judticiable issue until
determined otherwise.

Consdering dl the above, | would thus respond to the entirety of certified question No. Il in the
negative. That response, | suggest, would not in any manner intrude upon, or deprive Rubano of her
right to litigate any claim that she may believe she has arisng from the agreement that she entered into
with DiCenzo, and would not serve to violate Rubano’s rights under article 1, section 5, of the Rhode
Idand Condtitution. Article 1, section 5 providesin pertinent part:

“Every person within this state ought to find a certain remedy, by having
recourse to the laws, for al injuries or wrongs which may be received in
one's person, property, or character.”

If, as | have noted earlier, Rubano believes that she has a valid and enforcesble contract with
DiCenzo, and if she believes that DiCenzo has breached that contract, Rubano has the sameright as any
other smilarly Stuated person to file a civil action in the Superior Court for breach of that contract and
for specific performance of the contract, pursuant to G.L. 88 8-2-13 and 8-2-14.

| believe it is essentid to point out that the contract in question here is one that isin the nature of
a private property settlement agreement that was entered into between Rubano and DiCenzo in the
Family Court. The proceeding in that court had been commenced by the filing of a complaint in which
Rubano sought to gain vigtation rights with the minor and biologicd child of DiCenzo. Before the

hearing on DiCenzo’'s motion to dismiss that complaint on jurisdictiona grounds, the parties, who were
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never husband and wife, but instead, were former same-sex partners, then entered into the private
Settlement agreement that was later presented to the Chief Judge of the Family Court. The Chief Judge,
without making any findings, Smply entered the private agreement in the form of a pro forma consent
order. Nether Rubano’'s complaint, nor her private settlement agreement with DiCenzo, effectively
could serve to confer Family Court jurisdiction over Rubano’'s novel complaint. Jurisdiction cannot be
conferred on the Family Court by consent of the parties. See Paolino, 420 A.2d at 833. Their private
agreement, later set out in the form of a pro forma consent order, was not then, nor is it now, an
antenuptia agreement or property settlement agreement. Nor was it a contract “between persons who
a the time of execution of [the] contract[], were husband and wife or planned to enter into that
relationship[;]” thus, it was not a matter over which the Family Court ever had specific and continuing
exclusive jurisdiction to entertain pursuant to 8 8-10-3. Atiilli v. Atiilli, 722 A.2d 268, 269 (R.I. 1999)

(quoting Bowenv. Bowen, 675 A.2d 412, 414 (R.l. 1996)). Accordingly, the Family Court lacked

jurigdiction to enforce what was in true nature nothing more than a private agreement that was never

part of any divorce petition or decree. See Abedon v. Abedon, 121 R.I. 366, 371, 398 A.2d 1137,

1140 (1979). Theincluson of provisons for rights of vidtation by Rubano to DiCenzo’s minor child in
the agreement “[did] not clothe the [F]amily [C]ourt with jurisdiction which it [did] not otherwise have’

pursuant to § 8-10-3. O'Conndl v. O’ Connell, 100 R.I. 444, 447, 216 A.2d 884, 886 (1966). See

also Lubecki v. Ashcroft, 557 A.2d 1208, 1213-14 (R.1. 1989).

This Court clearly noted in Riffenburg v. Riffenburg 585 A.2d 627, 630 (R.l. 1991), that a
private agreement or contract that is not merged into a divorce judgment retains the characteritics of a

private contract, and “the remedy for a party aggrieved by nonperformance of the contract isto sue for
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specific performance in a breach of contract action.” See aso Attilli, 722 A.2d at 269. The consent
order embodying the private contract that was entered into between Rubano and DiCenzo in this case,
it must be noted, is based entirely upon the unprecedented complaint filed by Rubano, which cannot
under any circumstances ever congtitute a petition for divorce or separate maintenance, as required by 8
8-10-3. Consequently, the dleged contract resulting therefrom can never be merged into any find
divorce judgment. Thus, Rubano is left to seek rdief for any breach of contract clam she may have
againgt DiCenzo by filing a complaint for damages and/or specific performance in the Superior Court.
Because she has that readily available recourse to an adequate judicia forum in this state in which to
seek redress for any dleged wrongs done to her, this Court’s response in the negative to certified
questions Nos. | and 11 would not serve to deprive Rubano of any rightsin violation of article 1, section
5, of the Rhode Idand Congtitution.

Although | am of the opinion that the agreement between Rubano and DiCenzo, as
memoridized by the consent order entered in the Family Court, could be the subject of an action in the
Superior Court, | would issue a cavest to that court, with regard to limitations upon its ability to enforce

such an agreement.

In the recent case of Troxd v. Granville, -- U.S. --, 120 S.Ct. 2054, 147 L. Ed.2d 49 (2000),

the Supreme Court of the United States, in a plurdity opinion, issued some very important admonitions
to any court that might congider a right of vidtation (contractua or otherwise) to which the biologica
parent might object. Justice O’ Connor, joined by the Chief Justice and Jugtices Ginsburg and Breyer,
invalidated a vistation order entered by the Superior Court of the State of Washington pursuant to a

Washington statute that would alow “any person” to petition for vidtation rights at any time whenever it
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would serve a child’s best interests. In that case, the grandparents, Jenifer and Gary Troxe, sought the
right to visit their two granddaughters who were the biologica children of their deceased son. Seeid. at
--, 120 S.Ct. a 2057, 147 L.Ed.2d a 53. The facts of that case are not in any way identica to the
facts a bar, but the principles enunciated serve as guiddines for any court that might be called upon to
consder a complaint seeking vigtation privileges in respect to a minor child whether based on contract
or a previous relationship with the biologicad parent. Jugtice O’ Connor mede the following sgnificant
comment:

“The liberty interes & issue in this case--the interest of parentsin the
care, custody, and control of their children--is perhaps the oldest of the
fundamentd liberty interests recognized by this Court. More than 75
years ago, in Meyer v. Nebraska, 262 U.S. 390, 399, 401, 43 S.Ct
625, 67 L.Ed. 1042 (1923), we held that the ‘liberty’ protected by the
Due Process Clause includes the right of parents to ‘establish a home
and bring up children’ and *to control the education of their own.” Two
years later, in Pierce v. Society of Sders, 268 U.S. 510, 534-535, 45
S.Ct. 571, 69 L.Ed 1070 (1925), we again hdd that the ‘liberty of
parents and guardians includes the right ‘to direct the upbringing and
education of children under their control.” We explained in Pierce that
‘[t]he child is not the mere creature of the State; those who nurture him
and direct his destiny have the right, coupled with the high duty, to
recognize and prepare him for additiona obligations” 1d. at 535, 45
S.Ct 571. We returned to the subject in Prince v. Massachusetts, 321
U.S. 158, 64 S.Ct. 438, 88 L.Ed 645 (1944), and again confirmed that
there is a conditutional dimension to the right of parents to direct the
upbringing of their children. ‘It is cardina with us that the custody, care
and nurture of the child resde firg in the parents, whose primary
function and freedom include preparation for obligations the state can
neither supply nor hinder.’ 1d., at 166, 64 S.Ct. 438.” Troxd, -- U.S.
at --, 120 S.Ct. at 2060, 147 L.Ed.2d at 56-57.

The plurdity emphasized that a fit parent should be presumed to act in the best interests of his

or her child. Seeid. at --, 120 S.Ct. at 2061, 147 L.Ed.2d a 58. Any person who seeks judicid
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intervention to obtain rights of vigtation must overcome that presumption. See id. at --, 120 S.Ct. at
2062, 147 L.Ed.2d at 59. The plaintiff in such an action must satify the burden of proving thet his or
her dlamed vigtation right isin the best interest of the child and that the biologica parent in ressting such
arightisacting unressonably. Seeid. at --, 120 S.Ct. at 2063, 147 L.Ed.2d at 60.

In another postion of this somewhat fragmented series of opinions, Justice Souter, who
concurred in the judgment, noted the dangers of judicid intervention on the basis of ajudicid opinion
that it could make a better decision than a child’s parent had made. See Troxd, U.S. at --, 120 S.Ct.
at 2066-67, 147 L.Ed.2d at 64. He further admonished that a “child is not a mere cregture of the
State” 1d. at --, 120 S.Ct. at 2067, 147 L.Ed.2d at 64. To this observation | might add that a child is
more than a mere chattel whose fate may be decided by a contract between two consenting adults.

With this cavest, | agree that the Superior Court would have jurisdiction &t least to consider
such contractua rights as might be advanced in an gppropriate action by Rubano against DiCenzo.

Question 11
“If the answer to Quegtion | is in the afirmative, then does a
non-biologica partner, who has been a same sex partner with a
biologicd mother have standing to petition the Rhode Idand Family
Court for vistation pursuantto G.L. 815-5-1 et d. [9¢]?

| would respond to certified question No. 111 in the negative. The Family Court’s jurisdiction to
permit rights of vidtation to persons other than the biologica or adoptive parents of a minor child
specificdly has been limited to grandparents and sblings of the minor child. See G.L. 1956 88
15-5-24.3 and 15-5-24.4. There is no provison contained in chapter 5 of title 15 that authorizes

former same-sex partners to have the same rights of visitation as permitted to naturd parents. Absent
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that legidative authority, the Family Court, being a court of specid and limited jurisdiction, cannot

sef-expand its jurisdiction, and neither should this Court do so. See Rogers v. Rogers, 98 R.I. 263,

267-68, 201 A.2d 140, 143 (1964).

In support of its responses to the certified questions, the mgority opinion has cited to various
cases. Because | believe that the mgority has misconstrued part of the holdings in those cases, | note
here each of the distinctions.

The mgority citesto Hoxie v. Potter, 16 R.I. 374, 377, 17 A. 129, 130 (1888) to support its

assartion that this Court “has exercised equitable jurisdiction over suits involving child vigtation and

custody.” However, it appears that Hoxie may have been overruled by Troxd v. Granville, -- U.S. --,

120 S.Ct. 2054, 147 L. Ed.2d 49 (2000). In Hoxie, an indigent, widowed mother placed her four
children in the care of various reaives. See Hoxie, 16 R.I. at 374-75, 17 A. a 129. When she
remarried and became financidly able to care for them, she sought their return. See id. The respondent
refused to return the child that she and her husband were caring for. Seeid. The Court, noting that the
mother had three other children and that the respondent was childless, held that the child should remain
with the respondent. Seeid. at 377-78, 17 A. at 130. Although no alegations of the mother’ s unfitness
ever were made, and athough the Court implied that the mother was fit, the Court found that remaining
with the aunt was in the child's best interest. Seeid. Thisis precisdy the type of second-guessing that

Troxd prohibits.

The mgority aso cites to Lubecki v. Asheroft, 557 A.2d 1208, 1211 (R.l. 1989) to support its
proposition that, under its equitable powers, the Superior Court has concurrent jurisdiction to hear

casss involving child visitation and custody. This ignores the exclusive jurisdiction granted to the Family
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Court in such matters where the contested custody and visitation must be related to petitions for
divorce. See 8 8-10-3. That section aso grants the Family Court exclusive jurisdiction to hear those
meaiters relating to adults who shdl be involved with paternity of children born out of wedlock.
Consdering that the mgority believes that Rubano is “involved” with the paternity of the child, and
consdering that the Family Court has exclusive jurisdiction over such determinations, it gppears that its
contention that the Superior Court has concurrent jurisdiction necessarily would fail.

In its opinion, the mgority states that:

“in holding, as we do, that the Family Court had jurisdiction to
determine [Rubano’s de facto parental relationship], we dso join with
the High Court in recognizing thet ‘persons outsde the nuclear family
are cdled upon with increasing frequency to assst in everyday tasks of
child rearing, [Troxe,] and tha ‘the importance of the familid
reaionship, to the individuds involved and to the society, dems the
emotiona attachments that derive from the intimacy of daily association,
and from the role it plays in “promot[ing] a way of life’ through the
indruction of children * * * as wdl as from the fact of a blood
relaionship.” Smith v. Organization of Foder Families for Equdity and
Reform, 431 U.S. 816, 844, 97 S.Ct. 2094, 2109, 53 L.Ed2d 14, 35
(1977).” (Emphasis added.)

That statement is somewha mideading. By reassarting its holding in the same sentence as unreated
satements made by the United States Supreme Court, the mgjority seemsto imply that the United
States Supreme Court directly agrees with, and supports, the mgority’s holding in this case. Tha
amply is not so.

In Troxe the Supreme Court referred only to “relatives’ when referring to “persons outsde the
nuclear family.” Troxd, --U.S. at --, 120 S.Ct. at 2059, 147 L.Ed.2d a 55. The Supreme Court

dated that “[t]he nationwide enactment of nonparental vigtation statutes is assuredly due, in some part,
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to the States' recognition of these changing redities of the American family.” 1d. at --, 120 S.Ct. at

2059, 147 L.Ed.2d at 55-56. The Court then acknowledged that “grandparents and other relatives

undertake duties of a parentd nature in many households * * *.” 1d. at --, 120 S.Ct. at 2059, 147
L.Ed.2d a 56. (Emphasis added.) The High Court does not mention unrelated third parties when

discussing duties of a parental nature. In Smith v. Organization of Foster Famiilies for Equdity and

Reform, 431 U.S. 816, 97 S.Ct. 2094, 53 L.Ed.2d 14 (1977), the High Court addressed the aleged
conditutiondly protected liberty interests of legd foster parents. Again, no mention of same-sex, de
facto parents.

Another case relied upon by the mgority is Micheel H. v. Geradd D., 491 U.S. 110, 109 S.Ct.

2333, 105 L.Ed.2d 91 (1989). In that case, Michad H. had a child by a married woman. When the
child was three years old, Michadl sought to establish his paternity. Seeid. at 114, 109 S.Ct. at 2337,
105 L.Ed.2d at 100. The Supreme Court affirmed the Cdifornia Court of Appedls, which afirmed the
trid court’s finding that, under the Cdifornia Paternity Act, the mother’s husband was the presumptive
natura father of the child. Seeid. at 132, 109 S.Ct. at 2346, 105 L.Ed.2d at 111.

In the present case, the mgority appears to be relying on the Supreme Court’s footnote
daement in Michad H., that dates that the * ‘unitary family’ * * * dso includes the household of
unmarried parents and their children,” to support its notion that the parties in this case smilaly are
“unmarried parents’ and, therefore, they come within the definition of a “unitary family.” Miched H.,
491 U.S. at 123, n.3, 109 S.Ct. at 2342, n.3, 105 L.Ed.2d at 106, n.3. Michadel H. did not involve
homosexud rdaionships; rather, it involved a paternity chalenge. In addition, Michad H., makes no

mention of de facto parents and, when taken in its proper context, any reference to parentsis limited to
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natural/biologica parents, married or otherwise. Indeed, the Supreme Court states that “ Cdlifornia law,
like nature itsdlf, makes no provison for dud fatherhood.” Id. at 118, 109 S.Ct. at 2339, 105 L.Ed.2d
at 103. At aminimum, this suggests that the Supreme Court might not gpprove of dua motherhood.

Another case cited by the mgority is Cleveland Board of Education v. LaHeur, 414 U.S. 632,

94 S.Ct 791, 39 L.Ed.2d 52 (1974). LaHeur involved a chalenge to the condtitutiondity of mandatory
maternity leave rules where pregnant school teachers were forced to take maternity leave for a specified
period whether they wished to or not. The “freedom of persond choice in matters of * * * family life’
to which this mgority refers was the freedom to decide to become pregnant without fear of being
pendized. LaHeur, 414 U.S. at 639, 94 S.Ct. at 796, 39 L.Ed.2d a 60. In quoting LaHeur, the
magority omits a critical part of the Supreme Court's datement. The exact quote says: “freedom of
persona choice in matters of marriage and family life is one of the liberties protected by the Due
Process Clause of the Fourteenth Amendment.” Id.at 639-40, 94 S.Ct. at 796, 39 L.Ed.2d at 60.
(Emphasis added.) It israther alegp to imply that this statement supports the assertion that Rubano has
aconditutiondly protected liberty interest in vigtation rights with the child.

Findly, the mgority reliesupon Lehr v. Robertson, 463 U.S. 248, 103 S.Ct. 2985, 77 L.Ed.2d

614 (1983), to suggest that DiCenzo's parentd rights are not unquaified “because the rights of achild's
biologica parent do not dways outweigh those of other parties asserting parentd rights, let one do
they trump the child's best interest.” Lehr stands for the propostion that a developed, parent-child
relationship between an unwed biologica parent and his or her child is entitled to conditutiona
protection. The Supreme Court acknowledged that there is a “clear distinction between a mere

biologicd rdationship and an actud relationship of parentd responghility.” Id. at 259-60, 103 S.Ct. at
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2992, 77 L.Ed.2d a 625. The mgority uses this quote to support its contention that Rubano's
relationship of parental responsbility with DiCenzo's child somehow trumps DiCenzo's objections to
Rubano’s vigtation. However, the Supreme Court’s statement was referring to the fact that a mere
biologica relationship, without more, does not support that parent's clam that he or she has a
Substantive due process right to maintain a parenta relationship. Here, the biologica parent, DiCenzo,
has a fully developed relaionship with her child; therefore, Lehr is not relevant and serves merely to
confuse the issue.

Let us consder the implications of the mgority’s legp to confer jurisdiction upon the Family
Court to entertain a petition for vigtation by a person who neither has an adoptive nor blood relationship
to the child (such as grandparent) based soldly upon a prior homosexud relationship with the biologica
mother. Let us suppose tha a man who was not the biologica father of a child engaged in a
heterosexud relaionship with the unmarried mother of such a child. Let us further suppose thet this
man, the mother, and the child lived together for a period of years as afamily unit. During that time, the
live-in boyfriend contributed to the support of the child and assumed some of the duties of parenting.
Neverthdess, he did not marry the child’s mother and did not adopt the child. Would the mgjority give
to this heterosexua partner the right to petition for vigtation after the heterosexud relationship had been
dissolved? In the event that the biologica mother was not unfit and objected to this vigtation because
she had entered into a new relaionship with another partner, would the Family Court have jurisdiction
to entertain such a petition?

Conclusion
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For the reasons stated, the Chief Justice and | concur with the mgority in answering certified
question No. | in the negative; we dissent from the mgjority in our answers to certified questions No. |1
and No. Ill. We would answer certified question No. 11 in the negative, and we would answer certified

question No. I11 in the negative.
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