Supreme Court

No. 97-285-Appeal.

No. 98-274-Appeal.

(PC 89-628)
ThomasR. DiLuglio

V.

Providence Auto Body, Inc., et dl.

Present: Weisherger, C.J., Lederberg, Flanders, and Goldberg, JJ.
OPINION

Flanders, Justice. An atorney, plantiff Thomas R. DiLuglio (DiLuglio), and a busnessman,
defendant John H. Petrarca (Petrarca), formerly the co-owners of defendant Providence Auto Body,
Inc. (PAB), and Wadlum Redty, Inc. (Wadlum), are here on cross-gppeds from an amended
judgment entered by the Superior Court. Sitting without a jury, a trid justice adjudicated their
repective clams and defenses, including DiLuglio’s request for PAB’s dissolution and Petrarca's
election to purchase DiLuglio’s 2 percent minority- shareholder position in PAB. With the help of a
gpecid madter, the court fixed the purchase price and interest thereon for Petrarca’s buyout of
DiLuglio's PAB shares. On gpped, both sdes find fault with various aspects of the trid judtice’s
decisons and rulings in this case.  After reviewing these contentions, we affirm in part and reverse in
part, for the reasons adduced below.
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The defendants Petrarca and PAB contend that the trid justice erred when she refused to void
the transactions whereby DilL uglio became a minority shareholder -- firgt in Wadlum and then in PAB.
Pogting that DiL uglio acted both in hislegd capacity and as an investor in the corporations that Petrarca
controlled, defendants argue that DiL uglio breached his fiduciary obligations by failing to disclose to
Petrarca the existing and potentid conflicts of interest that inhered in DiLuglio's providing legd advice
and performing lega work in connection with the very same transactions whereby he acquired an
ownership interest in these businesses. Petrarca and PAB aso suggest that DiLuglio’s PAB shareholder
status should have been voided because DiL uglio faled to obtain Petrarca s informed written consent to
sarving both as his lavyer and as a minority shareholder in the corporation that owned dl of PAB’s
gock. They next chdlenge the trid judtice's fallure to discount the vaue of DiLuglio’'s shares in PAB
because of their relative lack of marketability and lack of controlling status. Findly, defendants question
the trid justice’'s decison to add compound interest to the purchase price of DiLuglio’'s minority equity
holding in PAB.

DiLuglio’'s cross-gpped, on the other hand, takes the trid justice to task for rgecting his
misrepresentation, misappropriation, and other misconduct claims againgt Petrarca and PAB without
giving him the opportunity to submit evidence on the merits of these assertions and in violation of an
dleged ord agreement to address these clams at a later court hearing. DilLuglio dso suggests thet the
trid justice erred in alowing Petrarca to purchase his PAB shares for ther fair value when Petrarca's
election to do so was conditioned and qudified in ways that the applicable dection statute did not
permit. Findly, DiLuglio contends that Petrarca's eection to purchase his PAB shares was untimely
and that the trid justice erred in refusing to award him interest on the purchase price of his PAB stock

from the date he filed his dissolution clam. Before resolving each of these issues, however, we pause to
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review the factua background that led to this long-running legd rumpus and the applicable standard of
review that we follow in cases of thiskind.
Factsand Travel

In 1969 Petrarca hired DiL uglio as his atorney to defend him againg federd crimind chargesin
connection with the aleged theft of a sereo system. DilLuglio succeeded in getting those charges
dismissed in 1970 and, in the warm afterglow of that successful result, Petrarca believed tha their
persond relationship blossomed. Indeed, Petrarca contended that DiLuglio not only became friendly
with him, but, from his perspective, they entered into a close and trugting relaionship with each other
over the next twelve years. DilLuglio, however, sharply disputed this characterization of their
associdion. In any event, Petrarca and DiLuglio certainly remained in contact with each other during
these intervening years, athough DiL uglio never formdly represented Petrarcain any other legal matter
from 1970 to 1982.

Nevertheless, on a few occasons during this twelve-year interlude, Petrarca found himsdf
needing legd assstance. In these ingtances, he initidly sought out DiLuglio for his advice and counsd.
DiLuglio, whose “kind of practice * * * [involved] lots of corporate advice as far as acquisition of
property and selling of properties and businesses,” ultimately referred these legal matters to as many as
three separate attorneys, including his son, Thomas A. DiLuglio. Moreover, from January 1977 through
January 1985 DilL uglio served asthe Lieutenant Governor of Rhode Idand.

In 1982, Petrarca decided to leave Dean Auto Body, his former partnership, and he began to
operate his own auto-repair shop out of a friend's house. He soon began looking for a new and better
gte for this busness. Petrarca again sought out Diluglio’'s advice about how he should proceed to

accomplish his objective.  Together they visted a potential business ste in East Providence, and
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DiLuglio haggled with the owner over a down payment for the property. The negotiations collgpsed,
however, after DiLuglio and Richard Tdlo (Tdlo) -- an atorney who shared office space with and
received legd-work referrals from DiL uglio -- flushed out an easement on the property that rendered its
prospective purchase too problematic for them to pursue further.

Later that year, Petrarcalocated another potentia Site on Silver Spring Street in Providence (the
property). This red estate congtituted the sole asset of Wadlum, a corporation owned by Paul and
Sylvia Wddman.  Unfortunately for Petrarca, he could not obtain the financing he needed to
consummate this purchase.  When DiLuglio learned that Petrarca needed money to acquire the
property, he provided $25,000 to Petrarca. Petrarca would eventualy claim that this $25,000 was
amply a loan. DiLuglio, on the other hand, contended that these funds condituted his own
sartup-capita investment in both the property and in PAB, Petrarca s soon-to-be-formed corporation
for his auto-body business.

DiL uglio also orchestrated the somewhat convoluted means used to acquire the property.t To
preserve the existing mortgage financing on the property, the Waldmans agreed to transfer dl their stock
in Wadlum, rather than having Waldlum smply sl the property itsdf. To keep Petrarcal s creditors at
bay, DiLuglio suggested that Petrarca s parents serve as the nomina buyers of Waldlum's stock. In
exchange for a payment that exceeded the $25,000 DiL uglio had provided to Petrarca, the Wadmans
assigned dl 1,000 shares of Wadlum's outstanding stock to Petrarca’ s parents. Tdlo tedtified & trid

that, at DiLuglio’s request, he performed the title work on the property, searched the UCC filings, and

1 This fact, as well as many others relating to the parties dealings with one another, remained in
congderable dispute during the trid. DiLuglio attempted &t trid and in his brief to this Court to disclam
any notion that he had acted as an atorney for Petrarca in connection with the Wadlum stock
acquisition and PAB’ s startup operations, whereas Petrarca attempted to characterize these and dl the
remaining actions that DilL.uglio took in thisregard as those of his atorney.
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represented Petrarca and his parents at the October 1982 closing to purchase Wadlum's stock from
the Waldmans, but he could not recal any more specific detalls of that closng. DiLuglio testified that he
had “asked * * * Tdlo to communicate to [Petrarca] the fact that [he] was willing to invest $25,000 in
return for 20 percent of the stock [in Wadlum]. John [Petrarca then] came over to me and said ‘Hey,
I’m happy to have you as a partner.’”? Tadlo, on the other hand, disclaimed any knowledge about
DiLuglio’s clamed ownership or invesment interest in Waldium. As far as Tdlo knew, Petrarca was
the sole beneficid owner of Wadlum, and Talo played no role whatsoever in communicating any
arrangements or understandings between Petrarca and Diluglio vis-avis their respective ownership
cams to Wadum and PAB. In any event, nothing in writing documented any dleged agreement
between Petrarca and DiLuglio concerning DiLuglio’s $25,000 and whether it was intended to be a
loan or an investment, nor did they otherwise memoridize the terms of their business rdationship.
Nevertheless, it was DiLuglio who negotiated for and structured the acquidition of Wadlum's
shaes and who organized the ownership of both Wadlum and PAB. Mog sgnificantly, he
incorporated PAB and then st it up as awholly owned subsdiary of Wadlum. DiLuglio aso arranged
for the Wadmans to assgn dl of Wadlum’'s 1,000 outstanding shares to Peter and Gina Petrarca,
Petrarca's parents. DiLuglio prepared whatever lega paperwork was required to accomplish this
assgnment. In December 1982, he then incorporated PAB and prepared and filed its articles of
incorporation. Later that month he arranged for Petrarca s parents to assign 200 of Wadlum’s 1,000

shares to himsdf and he prepared the documentation to memoridize this transfer.  Theresfter, in early

2 DiLuglio ds0 sad he donated a vehicle to the corporation and paid Wadlum's firs monthly
mortgage payment on the red estate. According to DiL uglio’s vauation expert, Diluglio contributed in
total 41.8 percent of the initial out-of-pocket capital costs of $68,800 that Petrarca needed to acquire
Wadlum's stock and to begin operating PAB.

-5-



1983, Petrarca's parents used DiL.uglio's assgnment documentation to trandfer their remaining 800
Waldlum shares to their son. DiLuglio aso obtained fictitious busness names for PAB’s automobile
leasing and sales divisons, and he prepared annual corporate report forms to reflect that Petrarca was
PAB’s presdent. Thus, DiLuglio structured the Wadlum stock acquigtion such that he not only
became a 20 percent shareholder of Wadlum, but he also became, indirectly, a 20 percent shareholder
of PAB because he caused PAB to come into its corporate exisence as Wadlum’'s wholly owned
subsdiary.®

PAB prospered and, in 1986, with the help of its accountant and tax attorney, it arranged to
become a* Subchapter S’ corporationt to avoid paying a separate corporate tax on itsincome. But for
PAB to taeke advantage of this favorable tax trestment, Wadlum had to divest itself of its PAB stock.

Thus, Waldlum transferred 80 percent of its PAB sharesto Petrarca and 20 percent of those shares to

3 On three occasons during the firgt three years of PAB’s existence, DiLuglio lent money to
PAB. He charged no interest on these loans, dl of which PAB eventudly repaid. 1n 1985, Petrarca
added DiLuglio to PAB’s payroll, and DiLuglio began receiving $200 per week. Eventudly PAB
increased these payments to $250 per week. The purpose of these payments, however, was aso
sharply disputed throughout this litigation.

4 An “S’ corpordion is a preexiging, closely hed corporation that eects to be taxed under
Subchapter S of the Interna Revenue Code. See 26 U.S.C.A. 88 1361 through 1379. Generdly,
once the Internd Revenue Service grants this specia tax designation to a corporation, the “ Subchapter
S’ corporation’s income “is not taxed at the corporate level but is passed through and taxed to its
shareholders, in a amilar fashion as a partnership.” 18 Am.Jur. 2d Corporations 8 40 (1985). The
primary advantage of a “Subchapter S’ corporation is the avoidance of double taxation on both
individua shareholder and corporate income.  Although the “ Subchapter S’ corporation avoids paying
income tax on corporate net income, the individua shareholders are taxed on the income they derive
from the corporation, including any sdaries and dividends. Thus, certain income, deductions, and losses
pass through a“ Subchapter S’ corporation to the individua tax returns of each shareholder. Seeid. In
order to quaify for “Subchapter S’ status, the corporation must meet certain requirements. (1) it must
be a domestic corporation; (2) it must be an digible corporation; (3) it must have no more than a
gpecified number of shareholders, (4) dl its shareholders must be individuas or qudified estates or
trusts; (5) no shareholders may be nonresident diens; (6) it must have no more than one class of stock.
Seeid.
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DiLuglio. Wadlum then became a partnership (Wadlum Redty) and ceased its separate corporate
exisence. DilLuglio prepared a new deed to the Silver Spring Street property that Petrarca signed on
waddum's behdf. The deed trandferred ownership of the property from Wadlum to DiLuglio and
Petrarca, and it showed that DiLuglio owned 20 percent and Petrarca owned 80 percent of the
property as tenantsin common. At tria, however, Petrarca denied any understanding that, as a part of
changing PAB to a*“ Subchapter S’ corporation, DiLuglio thereby became a direct 20 percent owner of
PAB.

During his trid testimony DiL uglio admitted to serving as PAB’s corporate counsd after he left
public office in 1985, and to handling severd different legd matters for PAB. And in 1988, after PAB
had enjoyed subgtantia financia success, DiL.uglio said he requested that PAB pay him more than the
$200-$250 per week in income that he previoudy had been recaiving from PAB. DiLuglio had noticed
that Petrarca was drawing a sdary from PAB that exceeded $200,000 per annum; as aresult, DiLuglio
demanded that PAB distribute more of PAB’s profitsto him. Petrarcanot only denied that request, but
he aso asserted that DilLuglio was neither his co-shareholder in PAB nor was he a co-owner of the
underlying redl estate. After settlement negotiations proved bootless, DiLuglio filed suit in Superior
Court.

In his complaint, DiLuglio sought dissolution of PAB under G.L. 1956 § 7-1.1-90, arguing,
among other things, that Petrarca had breached his fiduciary duty to DiLuglio, that Petrarca had paid
himsef excessve sdaries, had denied Diluglio access to corporate books and records, and had

misappropriated and improperly diverted corporate assets for his own benefit> In their defense,

5 DiLuglio dso sought the gppointment of a recelver, an injunction to prevent further aleged
misgppropriation of funds, and an accounting.
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Petrarcaand PAB asserted that DiLuglio merely had loaned money to them and that therefore he should
not be recognized as a PAB shareholder a dl. Alternatively, they argued that DiLuglio was not the
rightful owner of any PAB shares because, as Petrarca s attorney, DiLuglio had failed to disclose fully
and in writing the ramifications of DiLuglio’s entering into these business transactions with Petrarcawhile
DiLuglio was dso performing legd work on Petrarca's behdf. They contended that DiLuglio hed
breached his fiduciary obligations to Petrarca by failing to reduce their aleged agreements and his
purported consent to writing and by failing to notify Petrarca that he should seek independent legd
advice concerning his business arrangements and transactions with DiLuglio.

After a bench trid, the trid justice found that no attorney-client rdationship existed between
DiLuglio and Petrarca for purposes of the Wadlum stock acquisition and PAB’s incorporation.  She
further ruled that it was unclear from the record that Petrarca had misappropriated or wasted assets or
that he had acted in any illegd manner. Ingeed, the trid justice found that Petrarca s actions in running
PAB'’s business dl fdl within his business judgment as PAB’s sole director and president. On gpped,
DiLuglio chalenges this ruling, asserting thet the parties atorneys and the trid justice had ordly agreed
that al DiLuglio's clams concerning Petrarca's waste, fraud, nondisclosure of corporate books and
records, and mismanagement of PAB would be postponed to a second phase of the trid after the court
had ruled on whether DiLuglio was in fact a PAB shareholder and, if so, on what terms Petrarca would
purchase those shares. Instead, he asserts, the trid justice violated his due process rights by deciding
these issues a the end of what he thought was only the first phase of the trid and after agreeing that
these other matters would be adjudicated at alater time.

In her decison, the trid judtice ruled thet, at dl times materid to this case, DiLuglio was indeed

a shareholder, that defendants were not entitled to void that interest, and that, given PAB’s status as an
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ongoing successful business, dissolution was too drastic a measure as a remedy for the parties’ inability
to continue as co-owners of PAB. Ingtead, noting Petrarcals 1992 filing of an dection to purchase
DiLuglio's PAB shares® she ordered Petrarca to do so by paying to DiLuglio an amount equa to the
shares fair vaue as of the date in 1989 that DiLuglio had filed his clam for dissolution. She then
gppointed a gpecid magter to value DiLuglio's PAB stock. After conducting an extensve financid
analyss, the specid master valued al of PAB’s stock at $874,000 and DiLuglio’s 20 percent interest a
$174,800 as of February 7, 1989, the date DiL uglio had filed his dissolution complaint. On January 13,
1997, the trid justice adopted these recommendations and concluded, over Petrarca s objection, that
neither aminority discount nor alack-of-marketability discount should be applied to the specid master’s
vauation of DiLuglio's shares. Petrarca chalenges this ruling on apped.

After conducting an evidentiary hearing on the addition of interest to the evaluated purchase
price of DiLuglio’'s PAB shares, the Superior Court entered a fina judgment on March 31, 1997, and
then, on April 30, 1997, entered an amended find judgment. The judgment awarded interest on the
$174,800 purchase price at the rate of 12 percent,” compounded annudly, running from February 7,
1989, when DiL uglio firgt filed his daim for dissolution.

After the entry of this amended fina judgment, Petrarca and PAB moved again to correct the

judgment. Invoking Rule 60(a) of the Superior Court Rules of Civil Procedure, they argued that, under

6 In 1992, three years after DiLuglio filed his 1989 complaint, Petrarca filed an dection to
purchase DiLuglio's PAB shares in the event that the court found that DiLuglio was indeed a PAB
shareholder, a fact that Petrarca and PAB denied. Apparently the trid justice overlooked this filing
when sheinitidly ordered both Petrarca and PAB to purchase DiLuglio’'s PAB shares pursuant to G.L.
1956 § 7-1.1-90.1. The trid justice, however, later amended her order, holding that § 7-1.1-90.1
authorized only the shareholder-defendant (Petrarca) to buy out DiLuglio’ sinterest in PAB. See infraat
n.21.

7 The trid justice used the corporation’s borrowing rate at the date of vauation in determining a
twelve-percent interest rate.
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8§ 7-1.1-90.1, the award of interest on the purchase price should have commenced as of April 9, 1992,
the date of Petrarca's eection to purchase DiLuglio’s shares, ingead of on February 7, 1989, when
DiLuglio filed his clam for dissolution. The trid justice agreed and again amended the judgment to
reflect this change. In s0 doing, the trid justice lopped off more than three years worth of interest from
the judgment, but she retained the master’s gppraised vaue of DiLuglio’'s shares and the effective
share-gppraisal date as of February 7, 1989. DiLuglio aso chalenges the propriety of this decison as
part of his appedl.

Additiona facts will be discussed as needed to resolve the issues presented by the parties
respective appedls.

Standard of Review

The findings of a trid judtice gtting without a jury are entitled to great weight and will not be

disturbed on gpped unless they are clearly wrong or unless the trid justice misconceived or overlooked

materia evidence. See Nisenzon v. Sadowski, 689 A.2d 1037, 1042 (R.l. 1997). We have aso held,

however, that we will refrain from giving that same deference to a trid justice's factud findings in
gtuations where the tria justice has erroneoudy excluded or ignored relevant evidence that, when it is

duly considered, “compels adifferent result.” Caranci v. Howard, 708 A.2d 1321, 1326 (R.l. 1998).
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I
Petrarca’ sand PAB’s Appeal

A. The Exigence of an Attorney-Client Relationship

Petrarca and PAB argue that the tria justice overlooked or misconceived materia evidence that
established the existence of an attorney-client relationship between DiL uglio and Petrarca for purposes
of the transactions whereby DilL uglio became a stockholder in Wadlum and then in PAB. They further
assart that, even if the trid justice did not er in finding no atorney-client relationship with Petrarca in
connection with these transactions, ample evidence supported the exisence of an “ongoing” and
continuing attorney-client relationship between Petrarca and DiL uglio -- one that, a dl times materid to
this case, subjected DiL uglio to the professona duties and responsbilities that lawyers owed to their
dient$ as outlined in Disciplinary Rule 5-104(A) of the then-exising Code of Professond
Responshility of the Supreme Court Disciplinary Rules® Furthermore, defendants assert that because
DiLuglio breached his applicable fiduciary and professona duties in connection with performing such
lega work, the ck facto corporate co-ownership arrangement between DilLuglio and Petrarca should

have been considered voidable at the eection of defendants at any time thereafter.

8 The acquistion of Wadlum's stock occurred in the fal of 1982. At that time, which is dso
when DiLuglio, Petrarca, Wadlum, and PAB entered into various transactions with one another that led
to DiLuglio’s acquiring 20 percent of Wadlum's stock and to PAB’s incorporation as a Wadium
subsidiary, the Code of Professonal Responghility was in effect. On November 15, 1988, this Court
adopted its verson of the American Bar Associaion’s Modd Rules of Professona Conduct. “The
Rules supersede the Code and apply to any conduct occurring on or after that date.” In the Matter of
Scott, 694 A.2d 732, 734 n.1 (R.l. 1997).
o The then-gpplicable Code of Professond Responsbility of the Supreme Court Disciplinary
Rules, DR 5-104(A), provided, in pertinent part, as follows:

“A lawyer shdl not enter into a business transaction with a client if they

have differing interests therein and if the client expects the lawyer to

exercise his professond judgment therein for the protection of the

client, unless the dlient has consented after full disclosure.”
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We note at the outset that the existence of an attorney-client relationship is a question of fact.

See Sate v. Audtin, 462 A.2d 359, 362 (R.I. 1983). And because defendants have asserted the

exigence of an atorney-client relaionship as an affirmative defense to void DiLuglio's acquigtion of
gock in Wadlum and then in PAB, it was their burden to prove the existence of any such reationship.

See Clark v. Bowler, 623 A.2d 27, 29 (R.I. 1993) (holding that a party seeking to impose a

congructive trust based on aclam of fiduciary reationship must prove the exisience of that relationship
by clear and convincing evidence). Asagenerd propostion, the cregtion of a professona relaionship

between attorneys and their clients is governed by contract law. See Church v. McBurney, 513 A.2d

22, 24 (R.l. 1986). “Generdly, the relaionship of atorney and client arises by reason of agreement
between the parties. The rdationship is essentialy one of principd and agent.” Statev. Cline, 122 R.I.
297, 309, 405 A.2d 1192, 1199 (1979). The existence of such a relationship, however, need not be
proven by express agreement; rather, the conduct of the parties dso may establish an attorney-client
relationship by implication. See id. And where the advice and assistance of the attorney are sought and
received in matters pertinent to the attorney’s professon as a lawyer, such a rdationship can il arise
even in the absence of an express agreement. Seeid.

Here, the trid justice found that Petrarca failed to establish the existence of any attorney-client
relaionship with DiLuglio “for purposes of this transaction;” that is, for the purposes of Diluglio
becoming a 20 percent minority shareholder in Wadlum, the corporation that not only owned the
property but aso, after PAB’sincorporation, al of PAB’s stock. 1n so doing, the trid justice found that
Petrarca subjectively had consdered DiLuglio his attorney from 1969 until 1988, but she found that
belief to be “nether credible nor reasonable” Furthermore, the tria justice noted DiLuglio’s testimony

that, before the 1982 Wadlum acquistion and PAB incorporation, DiL uglio had represented Petrarca
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as hislawyer on only one earlier occasion: the 1969-1970 federa crimina matter that was dismissed.1°
The tria justice dso observed that severa other attorneys had represented Petrarca during this time
gpan. Most importantly, she found --

“the defendant [Petrarcal was never hbilled by DilLuglio for legd
representation arising out of PAB’s incorporation and in fact was
represented by independent counsdl at the Waddlum closing. This Court
finds that the defendant [Petrarcal has faled to edtablish that an
atorney/client reationship existed between himsdf and Mr. DiLuglio for
the purpose of this business transaction” (Emphases added.)

In s0 deciding, the trid justice did not address whether an attorney-client relationship between Dil uglio
and Petrarca had continued and been maintained since 1969 up through the acquisition of Wadlum’'s
gsock and PAB’s creation. Ingead, she limited her finding to the existence of an attorney-client
relationship “for the purpose of this business transaction.” As a result, defendants contend that she
unduly limited the relevant time frame and circumstances that would have established the existence of an
ongoing attorney-client relationship between these parties.

The trid judtice's finding that Petrarca's belief about Dil.uglio serving as his persond attorney
was “neither credible nor reasonable’ is entitled to great deference. With respect to determinations of

credibility, “[t]he question of who is to be beieved is one for the trier of fact.” Rodriques v. Santos,

466 A.2d 306, 312 (R.I. 1983). Here, Petrarca was a convicted felon whose credibility at tria was
severdy impeached if not destroyed by the inconsstencies between his sworn testimony and the
documentation he sgned acknowledging DiLuglio’'s datus as a shareholder. However, in limiting the
relevant inquiry to the relationship between Petrarca and DiLuglio “for the purpose of this busness

transaction,” we are dso of the opinion that the tria justice not only misconceived and overlooked

10 In 1987 (five years after the transaction in issue) DiLuglio had represented Petrarca persondly
in adispute arisng from home-improvement work at Petrarca’ s residence.
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materid evidence, but dso that she falled to give the requisite conclusve weight to DiLuglio’s judicid
admisson in his amended complaint that he provided legd services “of a professond nature to sad
corporation [PAB] since 1982” in connection with the same transactions whereby he acquired an equity
ownership interest in Wadlum and, consequently, indirectly in PAB. Mogt sgnificantly, the trid justice
ignored the evidence that, by his own admisson, DiLuglio had performed legd services for defendant
PAB “for the purpose of this business transaction” -- namely, the acquisition of Wadlum’'s stock by
Petrarca and DiLuglio and the organization of PAB as Wadlum’'s wholly owned subsdiary. Indeed,
based soldy upon what DilLuglio has admitted, the evidence was amply irrefutable that DilLuglio
provided legd services on behdf of both Wadlum and PAB, and thereby entered into and maintained
an atorney-client relationship with these entities “since 1982,” not only for the purposes of their change
in ownership (in the case of Wadlum) and incorporation (in the case of PAB), but dso for the purposes
of advisng them in connection with their organization, capital dructure, corporate governance, and
subsequent operations, as these entities engaged in their respective busnesses. Thus, even after giving
full credence to the trid judtice's finding that no attorney-client rdationship existed between DiL uglio
and Petrarca persondly a any time relevant to the matters at issue here, we hold that the judicidly
admitted existence of an attorney-client relationship between DiLuglio and PAB gave riseto DiLuglio’s
owing to this entity the duties that any attorney owes to a corporate client with whom he or she enters
into various business transactions in circumstances like these in which the atorney is both an investor in
and alawyer to the business.

“A judicidly admitted fact is conclusively established.” Martin v. Lilly, 505 A.2d 1156, 1161
(R.I. 1986). That is, such an admission removes that fact from the controversy, and obviates the need

of one party to produce evidence concerning the fact. 1d. It also precludes the pleader who admitted
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the fact from chdlenging it later during the lawsuit in which it has been admitted. 1d. In this case,
DiLuglio admitted in paragraph 16 of his amended complaint:

“16. PHantiff has provided goods and performed services of a
professona nature to said corporation [PAB] since 1982 induding the
advancement of fees and costs. Defendant contends a payment of
$200 weekly later increased to $250 per week was a digtribution of
profitsto the Plantiff. Paintiff never received any payment for these * *
* |legd and other services to Defendant. Defendant argues Plaintiff is
not entitled to payment for these * * * legd and other services”
(Emphases added.)

Additiondly, in his brief to this Court, DiLuglio effectively admitted that he was PAB’s attorney for
purposes of the business transactions at issue here. He stated:

“[t]he find ‘evidence of an atorney-client relationship that [Petrarcal
presents is Paragraph 16 of the Amended Complaint, that notes that
legd services were provided to the corporation since 1982. This
evidence is beside the point. Whileit istrue that Plantiff did assgt in the
incorporation of PAB in December, 1982, this was more than a month
after the closing and the parties busness ded. By this point, Plantiff
and [Petrarcal were co-venturers, and Plaintiff was contributing his
skillsto their joint enterprise.” (Emphases added.)

We do not agree that “[t]his evidence is beside the point.”  Although DiLuglio’s legd services on behdf
of Waddlum and PAB began before PAB’s incorporation, this fact did not prevent DiLuglio from
retroactively entering  into an atorney-client relaionship with the legd entity that he brought into
exigence, nor did it excuse him from making the requisite disclosures and obtaining the necessary
consents from his corporate clients via their controlling shareholder (Petrarca) that were conditions
precedent to his participation as both a lawyer and businessman in these transactions. The trid judtice
focused solely on the dleged absence of a persond atorney-client relationship between DilLuglio and
Petrarca and overlooked the legd services DiLuglio provided to both of these close corporations -- not

just during the short period after Wadlum's acquidtion and before PAB’s incorporation, but aso
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thereafter (“since 1982") and the consequent duties he owed to these corporations as his clients. Thus,
the judicid admisson in DiLuglio's amended complaint was hardly “beside the point.” Ingeed, this
evidence conclusively established that the professond services he provided to PAB were those of an
attorney working on behdf of his corporate client.

Moreover, the evidence of DiLuglio’'s provison of lega services to the corporations that he
invested in was not limited to the admisson in his amended complant. When the parties were
attempting to resolve this dispute, DiLuglio created a document entitled, “Legd Fees [and] Persond
Services due and owing.” This document itemized various professona and persond services tha
DiLuglio said he had performed for Wadlum and/or PAB in connection with Waldlum'’s acquisition and
PAB'’s organization, incorporation, and subsequent operations. On redirect examination, DiLuglio
explained the items on the list. For each item, he described what services he had performed, and
whether the work occurred before or after 1985, when DiL uglio’s term as Rhode Idand’s Lieutenant
Governor ended. Among the items on this list showing DiLuglio's legd services on behdf of Wadlum
and/or PAB and the purported legd fees that were due to him on account of these services at the time
of Wadlum’s 1982 acquisition and PAB’ s incorporation were the following entries:

“l. Handled cdosng of sde of Prop. from Wadlum Redty, Inc.
$250.00.11

“2. Coined names North American Auto Sdles;, [North American]
Leasing Ltd., filed for use as fictitious names $1,500.00.

“Legd: 5. Filed for and received on behdf of P.A.B. D/B/A North
American Auto Sales a used car business and 8 sets of Dedler Plates *
* * $1,500.

“Legd: Negotiated purchase of land a Silver Spring S. from Frank
Corrente - closed sale and advanced $20,000. - $750.00."12

1 At trid, DiLuglio daimed tha Tdlo actudly performed this service.
12 During his redirect examination at trid, DiLuglio attempted to disclam negatiating this purchase
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According to DiLuglio's trid testimony (and in contradiction to his contention that others had
performed dl of this legd work), al of the above-specified services that he had designated as “legd”
and that he had performed for PAB during 1982-1985 were those of a mere “business partner” as
opposed to PAB’s attorney because “anybody can do it.” Neverthdess, DiLuglio himsdf, whose law
practice involved “lots of corporate advice” and who “did alot of [corporate acquisitions],” labeled this
work as “legd” services when he prepared this document and when he caused his amended complaint
to befiled. Although thetrid justice found that DiLuglio’s actions did not amount to legal representation
of Petrarca persondly, she did not make any finding whatsoever concerning whether (as DiLuglio
admitted in his amended complaint) he had performed lega services on behaf of PAB.

Therefore, regardless of the trid judtice's finding that no attorney-client relationship existed
vis-avis Petrarca, DiLuglio’s above-specified services were further proof of a business lavyer serving

as an atorney for PAB, if not aso for Wadlum, its parent corporation.

of land (“I found out | didn’t do that”), in direct contradiction to his preiminary-draft list. Instead, he
clamed that John Capaldi, J., another attorney and friend with whom he shared office space, actudly
performed thiswork. He admitted, however, advancing the $20,000.
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B. The Duties DiLuglio Owed the Corporate Defendants and the Ramifications of these Duties

Having concluded that, by his own admissons, DiLuglio served as an atorney for PAB, we
now discuss the duties he owed to PAB based upon that relationship. The attorney-client relaionship is
“one of mutud trust, confidence, and good will,” in which the atorney “is bound to * * * the most

scrupulous good faith.” Pierce v. Pamer, 31 R.1. 432, 450, 77 A. 201, 209 (1910); see dso Vdlinoto

v. DiSandro, 688 A.2d 830, 844-45 (R.l. 1997) (Flanders, J., dissenting) (citing cases from other
juridictions), and Ethica Condderation 4-1 (referring to the fiduciary nature of the relaionship in the
context of confidences and secrets). Thus, when an attorney takes an ownership interest in a close
corporation while smultaneoudy acting as that corporation’s attorney, the attorney owes a fiduciary
duty to inform the client corporation, through the board of directors or other controlling party, entity, or
representative of the corporation, of the differing interests that exist among the various congtituents of
the corporate entity and of the existing and potentia conflicts of interest that result when an attorney for
a close corporation becomes a minority shareholder in that entity. And because a corporation isalegd
entity separate from its shareholders, directors, and officers, the generd rule is that an attorney who
represents a corporation owes the duties enumerated in the relevant code or rules of professiona
respongbility to the client corporation and not to its officers, directors or any one shareholder. See DR

5-104(A) and Article V, Rule 1.8(a) of the Supreme Court Rules of Professional Conduct.*

13 Rule 1.8(a) of the Supreme Court Rules of Professona Conduct now sets forth the duties an
attorney must follow when entering into a business transaction with aclient. Rule 1.8 provides:
“Conflict of interest: Prohibited transactions. -- (a) A
lawvyer shal not enter into a busness transaction with a client or
knowingly acquire an ownership, possessory, security or other
pecuniary interest adverse to aclient unless.
(2) the transaction and terms on which the lawyer acquires the
interest are fair and reasonable to the client and are fully disclosed and
trangmitted in writing to the client in a manner which can be reasonably
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Here, DiLuglio faled to provide full disclosure to Petrarca, in his capacity as the controlling
shareholder and director of both Waldlum and PAB, of the individua and corporate parties “differing
interests’ if DiLuglio were to become and reman a minority shareholder in Waldlum and if Wadlum
were to become and remain PAB’s sole shareholder. Moreover, he falled to obtain his corporate
clients written consent (through Petrarca, their sole director and mgority shareholder) before and, in
the case of PAB, after consummating these transactions. Consequently, DiL uglio breached his fiduciary
and professond duties to PAB and to Wadlum.

By taking and holding a minority shareholder interest in Waldlum and then incorporating PAB as
its wholly owned subsidiary in exchange for $25,000 -- and aso by contributing his legd work, an
automobile, loans, and other ancillary services -- DiLuglio entered into business transactions with the
corporate entities who issued the stock in question while he was performing lega services on their behdf
in connection with these same transactions.  The record indicates that DiL uglio faled to provide the
requisite information to PAB (through Petrarca) about the differing and potentidly conflicting interests

between Petrarca as mgjority shareholder of Wadlum and DiLuglio as minority shareholder and lender

understood by the client;

(2) the dlient is given a reasonable opportunity to seek the
advice of independent counsd in the transaction; and

(3) the client consents in writing thereto.”

Rule 1.7(b) provides:

“A lawyer shdl not represent a client if the representation of that
client may be materidly limited * * * by the lawyer's own interests,
unless

(1) the lawyer reasonably believes the representation will not be

adversdy affected; and

(2) the client consents after consultation. When representation of

multiple dients in a Ingle matter is undertaken, the consultation shal
include explanation of the implications of the common representation and
the advantages and risks involved.”
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-- differences and conflicts that could have (and ultimately did) arise between them concerning the effect
of DiLuglio’s acquiring and holding a 20 percent ownership equity interest in Wadlum (and, therefore,
indirectly in PAB, Wadlum’'s wholly owned subsidiary) while a the same time acting as an atorney for
these corporations. DiLuglio dso falled to disclose the differing interests he would have as a minority
shareholder compared with Petrarca’ s interests as the controlling shareholder and how these differences
might adversdy impact upon the existing and future operations of Wadlum and PAB. For example, as
aminority shareholder saeking to maximize the return on his investment, DiLuglio might want to receive
dividends from any net corporate revenues above expenses, whereas Petrarca, as the operator of the
business and as controlling mgority shareholder, might want to increase his sdary or reinvest any profits
by expanding the business.

To be sure, no absolute bar precludes attorneys from entering into business dedls with their
clients. And the record is barren of any suggestion that DiLuglio acted in bad faith or otherwise tried to
take unfair advantage of Petrarca. We hold, however, that when attorneys seek or are asked to take an
ownership interest in a close corporatiion while smultaneoudy serving as that close corporation’s
atorney, they must heed the gpplicable fiduciary duties'* and rules of professond conduct concerning
an atorney’s entry into business transactions with their clients. As a result, they must, anong other
things, inform their corporate clients (through the controlling person, board, or other managers of the
entity) of the existing and potentialy differing interests between the lawyer as minority shareholder and

the other various shareholders and corporate congituencies (eg., the managing shareholder(s),

14 These include the duties of care and loyaty that shareholders owe to one another in close
corporations that are akin to those of partnersin a partnership. See A. Teixeira& Co. v. Teixera, 699
A.2d 1383, 1387 (R.I. 1997). They are bound by the duty of “utmost good faith and loyalty.”
Tomaino v. Concord Oil of Newport, Inc., 709 A.2d 1016, 1021 (R.I. 1998) (quoting Donahue v.
Rodd Electrotype Co. of New England, Inc., 328 N.E.2d 505, 515 (Mass. 1975)).
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creditors, employees), and obey the concomitant rules pertaining to duties of care and loyalty that

shareholders in a close corporation owe to one another. See, eq., Tomano v. Concord Oil of

Newport, Inc., 709 A.2d 1016, 1021 (R.I. 1998). When an atorney-shareholder fals to transmit
these disclosuresin writing to the client, fails to obtain the client’ s written consent, and/or fallsto provide
the client with a reasonable opportunity to seek the advice of independent counsd, the attorney’s
sf-interested transaction will be voidable a the eection of the close-corporate client within a
ressonable time after the client learns or should have learned of the materia facts -- even if the
transaction is economicaly fair to dl concerned. But if the client fails to act promptly or rdtifies the
transaction after discovering the materid facts, then equity will not void the transactions unless the terms
of the arrangement are so economicdly unfair or the client is so relatively unsophiticated that equity will
not alow the lawyer’s misdeeds to stand uncorrected.

Of specid dgnificance to this case is the fact that DiLuglio caused PAB to become a whally
owned, corporate subsidiary of Wadlum, which was itself a close corporation 8 percent owned by
Petrarca and 20 percent by DiLuglio. We hold that DiL uglio’s admitted status as PAB’s lawyer “sSince
1982" imposed a duty upon DiLuglio to (1) inform “the entity” through its controlling representative
(Petrarcd) of ther differing interests as mgority and minority shareholders in Wadlum and the
consequent present and future conflicts of interest that could arise by virtue of the lawyer’s proposed
acquistion and maintenance of a minority-shareholder postion in the entity that controlled the client's
busness;, and (2) advise PAB and its corporate owner, Wadlum (through Petrarca) of their need to
seek and obtain independent legd counsdl in connection with DiLuglio’s proposed acquisition and

maintenance of an ownership interest in these close corporations; and (3) obtain PAB’ s written consent,
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through Petrarca, its controlling shareholder (via Wadlum) and manager, to the proposed Wadlum
stock acquisition and PAB’s incorporation as awholly owned Waldlum subsidiary.1®

For al practical purposes, this meant DiLuglio had a duty to disclose to Petrarca the terms on
which he proposed to become a Waldlum shareholder and then to incorporate PAB as a wholly owned
Waddlum subsidiary and how this corporate structure might impact upon, for example, Petrarca's
fiduciary responghilities owed to DiLuglio as a minority shareholder, the levels of Petrarcas future
compensation versus the declaration of dividends, the distribution and alocation of any corporate
profits, and the sharing of any liabilities or losses from PAB’s business. Because Petrarca was the only
person within these corporations who stood in a postion of controlling authority, he was the only one
who could have given effective consent to these business arrangements with DiLuglio. Thus, DiLuglio
should have provided full disclosure in writing of his proposed shareholder status and its ramifications to
Petrarca in the latter's capacity as PAB’s sole proposed director, Waldlum's mgority shareholder,
PAB’s manager, and, for al practica purposes, to Petrarca as the controlling representative of both
Waddlum and PAB. Although PAB was not yet incorporated when Diluglio was required to make
these disclosures and to obtain these consents, Petrarca, as the prospective controlling owner of both
Waddlum and PAB, was 4iill capable of approving these transactions subject to later ratification by the
entities themselves after completion of the proposed stock acquisition and PAB incorporation. Thus,

DiLuglio should have advised Petrarca in writing to obtain independent legd counsdl before deciding

15 Furthermore, Rule 1.13(a) of the Supreme Court Rules of Professional Conduct provides:
“Organization as Client. -- (8 A lawyer employed or
retained by an organization represents the organization through its duly
authorized condtituents.”
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whether to consent to these arrangements and, thereafter, he should have obtained Petrarca’s written
consent before consummating these transactions. But he failed to do so.

Other jurisdictions have recognized that business transactions between an attorney and a client

may be voidable a the eection of the client, see, eq., Tyson v. Moore, 613 So.2d 817, 823 (Miss.
1992), depending on (1) whether the attorney has made full disclosure of dl rdevant information in his
or her possession; (2) whether the consideration was adequate; and (3) whether the client was informed
about the need and then given the opportunity to seek independent counsd before completing the

transaction. See Security Federad Savings and Loan Asociation of Nadhille v. Riviera, 856 SW. 2d

709, 714 (Tenn. Ct. App. 1992). Also relevant is whether the client was a sophisticated

businessperson or business entity. See aso Maiter of Pamieri, 385 A.2d 856, 860-61 (N.J. 1978).

When an attorney fails to comply with one or more of these responsibilities, the transaction may
be voidable at the dection of the corporate client -- even if the transaction is consdered economically
far to dl parties -- provided the client acts to undo the transaction within a reasonable time after it

learned or should have learned of the pertinent facts.16

16 Even though violations of the rules of professionad conduct cannot be used to establish a cause of
action or to create any presumption that alega duty has been breached, the violation of a professond
rule may be rdlevant in determining whether a client may void a transaction on the grounds that the
lawyer breached his fiduciary responsibilities. The Supreme Court Rules of Professona Conduct, Art.
V, date in the preamble (scope):
“Violaion of a Rule should not give rise to a cause of action nor

should it create any presumption that a legal duty has been breached.

The Rules are designed to provide guidance to lawyers and to provide a

dructure for regulaing conduct through disciplinary agencies. They are

not designed to be abassfor civil liaility.”
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C. Esoppd of the Right to Declare the Transaction VVoid

Notwithstanding DiLuglio’s breach of his fiduciary responghilities, the uncontradicted expert
tesimony established that, far from DiLuglio’'s taking an unfair economic advantage of Petrarca, the
$25,000 he advanced was actually a poor and arisky investment for him because he received only a 20
percent equity pogtion in return. David Quigley, an expert in the financing of close corporations,
testified that usudly an investor’s ownership interest in a close corporation controlled and managed by
another individud should a leest equa the percentage of his or her pro rata contribution to the
enterprise’s dartup capitd requirements.  But even after this corporate-financing expert took into
account Petrarca s contribution of his skills and labor -- his so-called “ sweat equity” -- DiLuglio’sinitid
capital contribution congtituted 41.8 percent of the tota new money that Petrarca required at startup to
acquire Wadlum and to begin operating PAB. Thus, because he received only a 20 percent-ownership
interest in return, DiLuglio’'s capital contribution was less than the usua equity stake that an investor
would typicaly expect to receive in these circumstances.  Further, Petrarca was sophigticated when it
came to business transactions and to dealing with attorneys and corporate entities. Indeed, the trid
justice found that Petrarca was an experienced businessman who was familiar with attorneys and
commercid transactions of this kind.

Moreover, despite Petrarca’ s clams to the contrary, the record reveds that Petrarca eventually
obtained full knowledge that DiLuglio had not merdly loaned him $25,000, as Petrarca had clamed, but
rather had invested in Wadlum and PAB as a co-owner of these companies, and thereby obtained for
himself a 20 percent equity stake in these corporations. Thus, for example, in 1986, Petrarca consulted
with an accountant and tax attorney to restructure PAB as a“Subchapter S’ corporation, a change that

eventualy resulted in both his and DiLuglio's direct ownership of the PAB stock formerly owned by
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Waddlum. Petrarcals conduct in connection with and following the consummation of these transactions
-- indluding his repeated written acknowledgments of DiLuglio’s minority shareholder satus as reflected
in document after document that he sgned in year after year'” -- amounted to a ratification and implied
retroactive consent to DiLuglio’s ownership interest.

Accordingly, while DiLuglio breached his duty to disclose fully the ramifications of his
investment in Waldlum and PAB and to obtain via Petrarca their written consent to these transactions,
the undisputed evidence showed that DiLuglio’s stock holdings were economicaly fair not only to
Wddum and PAB, but dso to Petrarca, who repestedly affirmed DiLuglio's stock ownership.
Therefore, defendants were estopped from seeking to void this arrangement so long after they had
obtained knowledge of and repeatedly confirmed DiLuglio’'s minority shareholder status in Wadlum,
PAB'’s gtatus as a wholly owned Wadlum subsidiary, and DiLuglio’'s Saus as a de facto and then an
actua minority stockholder of PAB.

If, upon discovering DiLuglio’'s 20 percent equity holding in Wadlum and upon learning thet

DiLuglio had structured the Wadlum acquisition such that he would end up owning not only 20 percent

1 The evidence established that Petrarcals parents had executed a one-paragraph stock
assgnment form showing that DiLuglio received 200 shares of Wadlum stock. In 1983, Petrarca
himsdf sgned the stock certificates that Waldlum issued to DiLuglio. These certificates evinced
DiLuglio's 20 percent-ownership interest in Wadlum. And in 1986, when PAB eected to be trested
as a “Subchapter S’ corporation, Petrarca dgned Internd Revenue Service Form 2553 that
acknowledged DiLuglio’'s 20 percent-ownership interest in PAB. Even the minutes of the specid
meeting about PAB’s 1986 change to “Subchapter S’ corporation status -- signed by Petrarca as
president of PAB -- specificdly recited that, “John Petrarca and Thomas DiL uglio, [are] the holders of
al issued and outstanding shares of the Corporation.” Furthermore, annua State and federd tax returns
that PAB’ s accountant prepared and that Petrarca signed similarly confirmed the 20 percent/80 percent
stock-ownership split between DilLuglio and Petrarca.  Petrarca even signed the deed to the Silver
Spring Street property and it too indicated DiLuglio’s 20 percent-ownership interest in the property.
Findly, aletter written to DiLuglio from Petrarca s former atorney described the purpose of the weekly
$200-250 payments from PAB to DiL uglio as adigtribution to him of PAB’s*“ profits.”
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of Wadlum but also effectively 20 percent of PAB’s shares, Petrarca had acted promptly to void these
arrangements based upon DiL uglio’s failure to obtain defendants informed consent, we have little doubt
but that he would have been entitled to obtain such relief notwithstanding the economic fairness of the

transaction to all concerned. See, eq., Point Trap Co. v. Manchester, 98 R.I. 49, 54, 199 A.2d 592,

596 (1964) (holding that “where one sanding in afiduciary relaionship deds with himsdf by purchasing
from or sdling to the trugt, the transaction does not acquire vaidity because the priceisfar”). But here,
in contrast to Point Trap, Petrarca and PAB ultimately learned of the relevant facts, including DiLuglio’s
minority shareholding status in Wadlum and Wadlum's ownership of PAB. Yet they took no timely
action to void these transactions, waiting dmost six full years before asserting that the transaction was
voidable based on DiLuglio’s violation of his professona and fiduciary responghilities. And they sought
to do 0 only after DiLuglio sued to dissolve PAB for Petrarcds aleged fraud, waste, and
misappropriation of assets and only after Petrarca and PAB had obtained independent legd advice and
reorganized PAB as a“Subchapter S’ corporation that would be directly owned, in part, by DiLuglio.
Furthermore, Petrarca contended that he was entitled to void DiL uglio’ s ownership interest based soldly
upon an assartion that DiLuglio had served as his persond attorney in connection with the chalenged
transactions. Indeed, despite DiLuglio’s judicid admissons establishing his status as PAB’s atorney,
defendants never argued -- even on apped -- that DiLuglio’'s PAB shareholding should be voided on
thet basis.

As a reault, having faled to rase this aagument with the trid judtice, having acquiesced
repeatedly in DiLuglio’s equity holdings, and having ratified otherwise voidable transactions, Petrarca
and PAB have waved any clam tha DiLuglio's satus as an atorney for PAB entitled defendants to

void his status as a PAB stockholder. Because of the economic fairness of these arrangements and
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Petrarca’ s relative sophigtication and experience as a businessman, he and PAB, the corporation he
controlled, therefore were estopped from seeking to negate DiL uglio’s status as a shareholder so long
after they should have acted to do so if they had wished to avoid these arrangements.  See Olds v.
Hitzemann, 42 N.E.2d 35, 38 (Ind. 1942) (dtating that “a client who, with full information, has
acquiesced in or ratified a transaction with, or transfer to, his [or her] attorney cannot thereefter avoid

the same’); see gengdly 7A C.J.S. Attorney and Client § 241 (1980) (discussng the ability of

attorneys to use equitable defenses to uphold an otherwise invdid transaction with a client).  1ndeed,

when parties St idly on their known rights, equity will follow their example. See O'Rellly v. Town of

Glocedter, 621 A.2d 697, 702 (R.1. 1993) (discussing the equitable defense of laches).

D. Failure to Discount the Vaue of DiLudlio's Shares

On January 13, 1997, the trid justice adopted the findings of a specia master whom she had
gppointed to determine the vaue of DiLuglio’'s PAB shares. The specid master concluded that “the
vaue of 100% of the common stock of PAB at [the date DiL uglio filed the complaint was] $874,000,
and therefore, Mr. DiLuglio’s 20% interest is $174,800.”

In determining the vaue of DiLuglio’s shares, the trid justice refused to dlow for any reduction
based upon PAB’s Status as a close corporation that had no readily available market for the sde of its
shares. Asaresult, Petrarca asserts that the speciad master should have applied a $150,000 discount to
the overdl vaue of these shares and the trid justice should have dlowed this discount. We disagree.

Asthe trid justice correctly noted, the sale of this block of minority stock was assured because
a known and qudified buyer (Petrarca) existed to purchase DiLuglio’'s PAB shares. Hence, the court
properly refused to consder that these shares lacked a controlling vaue or areedily available market for

their sde. Aswe stated in Charland v. Country View Golf Club, Inc., 588 A.2d 609, 613 (R.1. 1991),
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“Iw]e* * * adopt the rule of not applying [a minority discount or] adiscount for lack of marketability in
§ 7-1.1-90.1 proceedings.” We discern no basis to distinguish the pertinent facts in this case from
thosein Charland. Therefore, we refuse to overrule the trid justice's decison on this point.  And
because the remaining issues relating to the vauation of PAB’s stock were within the sound discretion of
thetrid judtice, we will not disturb her handling of them.#

E. The Compounding of Interest on the Purchase Price of DiLuglio's PAB Stock

Two months after the trid justice adopted the specid magter’ s findings concerning the vauation
of DiLuglio's PAB shares, the trid judtice ruled on the rate and method of computing interest on this
stock purchase price and on the method of payment to be incorporated into the judgment. Petrarca
contests the trid justice’ s award of compound interest.

Section 7-1.1-90.1 incorporates the procedure set forth in § 7-1.1-74 to “determine the value
of the shares’ but not to determine what rate or method of interest computation should be used and then
added to the purchase price of the shares. Therefore, the trid justice erred in concluding that 8
7-1.1-74(f), which then provided that “[t]he judgment shdl include an dlowance for interest & the rate

of interest the court may find to be fair and equitable in dl the circumstances™'° authorized her to award

18 This encompasses DiL.uglio’s contention that he was entitled to a vauation of his shares that
included his non-digtributed share of PAB’s profits from the date of filing his complaint until the date of
Petrarca’ s election to purchase. The clear language of G.L. 1956 § 7-1.1-90.1 dates that such shares
shdl be valued “as of the close of business on the day on which the petition for dissolution was filed.”
Thus, PAB’s pog-filing profits should not have been incorporated into the vauation of his shares.
Reather, any entitlement on DiLuglio’s part to share in such profits was part of his misgppropriation and
misconduct clams againg Petrarca that failed when DiLuglio neglected to introduce any evidence to
substantiate such clams and when the trid justice found that Petrarcal s conduct in this regard fell within
his business judgment.

19 The Generad Assembly recently amended § 7-1.1-90.1 to provide expresdy that a shareholder
shdl be entitled to interest on any buyout price “a the rate on judgments in civil actions” See P.L.
1999, ch. 474, 8§ 1.
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compound interest. In contragt to this “far and equitable’ language in § 7-1.1-74(f), the gpplicable
verson of § 7-1.1-90.1 stated smply that “[t]he petitioner is entitled to interest * * * on the purchase
price of the shares* * *.” Thus, the trid justice should not have based her interest award upon an
equitable rate of interest per § 7-1.1-74. Rather, 8 7-1.1-90.1 limited the use of the proceduresin §
7-1.1-74 solely to determine the purchase price (that is, their fair vaue) of the shares, but not in
ascertaining what “interest on the purchase price of the shares’ shdl be awvarded under 8 7-1.1-90.1.

In contrast to 8 7-1.1-74, § 7-1.1-90.1 is sllent on both the rate and the method of the interest
computation to be used after determining the purchase price of the shares. Although the trid justice
believed that the use of compound interest was within her discretion in equitable proceedings generdly,

based upon her reading of Chokel v. First National Supermarkets, Inc., 660 N.E.2d 644 (Mass.

1996), and Bogosian v. Woloohojian, 882 F. Supp. 258 (D.R.l. 1995), we hold that this decision as

applied to § 7-1.1-90.1 proceedings was erroneous.

Instead, we agree with the First Circuit Court of Apped’s decison in Bogosian v. Woloohgjian,

158 F.3d 1 (1st Cir. 1998). There, the First Circuit correctly assumed that this Court would not
interpret Rhode Idand law to dlow an awad of compound interet in 8§ 7-1.1-90.1
election-to-purchase proceedings. Bogosian, 158 F.3d at 8. The satute smply does not authorize
such a departure from the usud rate and method of caculating interest on judgments in civil actions.
See G.L. 1956 §9-21-10 (requiring 12 percent per annum interest to be included in civil money
judgments and making no mention of compounding interest).  Indeed, “[t]his [Clourt has held that
because the right to receive interest on judgments was unknown a common law asit is aright created
by datute, the [Clourt will gtrictly construe any dtatute that awards interest on judgments so as not to

extend unduly the changes enacted by the [L]egidature.” Clark-Fitzpatrick, Inc./Franki Foundation Co.
-29.-




v. Gill, 652 A.2d 440, 451 (R.l. 1994) (quoting Gott v. Norberg, 417 A.2d 1352, 1357 (R.I. 1980)).

Furthermore, we dated in Clark-Fitzpatrick, that “[bjecause we are drictly condtruing the datute

[awarding prgudgment interest], we should avoid reading anything into the statute by implication.” 1d.
at 452.

As the Firg Circuit noted in Bogosan, before the Digtrict Court’s decison in that case, “no
Rhode Idand court had dlowed compound prgudgment interest under any Satute that did not
specificdly authorize [it].” Bogosian, 158 F.3d a 8. Just as the Firgt Circuit foresaw in Bogosian, we
disfavor compounding the interest on monetary awards in a judgment when the Legidaure has not
specificaly authorized it. Seeid. at 8-9. Therefore, the interest award should have been at the rate of
12 percent ample interest per annum, which congtrues this statute as consgtent with the usua rate and
method of caculaing interest under 8 9-21-10 (establishing the 12 percent prgudgment rate of interest
for cvil money judgments).

[
DiLuglio’'s Appeal

A. The Denid of DiLuglio's Misappropriation, Fraud, and Other Misconduct Clams

DiLuglio clamed that Petrarca had misappropriated corporate assets and improperly refused to
permit DiLuglio to inspect defendants corporate books and records in violation of 8 7-1.1-46(b). The
tria justice, however, found no evidence of any misgppropriation, no showing of any waste of corporate
assts, and no proof of any violation of § 7-1.1-46. DiLuglio does not dispute that he faled to
introduce any evidence to etablish these clams. Rather, he contends that the trid justice ruled againgt
him on these assertions notwithstanding an ord arrangement among the parties and the court to bifurcate

these issues from the other dlaims and to try them later. To this end, DiLuglio suggests that he was
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prepared to present ample evidence of misappropriation, waste, denia of access to corporate records,
and fraud but the trid justice's ruling decided dl the substantive issues after the first phase of the trid
without giving him the chance to do so.

Although Rule 42(b) of the Superior Court Rules of Civil Procedure grants atrid justice broad
discretion to separate the issues at trid, (Sating that “the court * * * may order a separate trial * * * of

any separate issue or any number of * * * issues’); see A0 State v. Martinez, 651 A.2d 1189, 1196

(R.I. 1994) (holding that “the decison concerning whether a bifurcated tria should be held rests solely
within the discretion of the trid justicg’), our review of the record reveds no such court ruling or
agreement among counsd and the court.?°

We have gated previoudy that “ stipulated agreements [must] be placed on the record or * * *
be reduced to an agreed-upon writing [to ensure] that the agreement itsalf does not become a source of

further controversy and litigation.” EW.H. & Associates v. Swift, 618 A.2d 1287, 1288-89 (R.I.

1993). Here, Petrarca contested DiL uglio’'s opening statement that referred for the first time on the
record to the aleged agreed-upon issue bifurcation. Indeed, his attorney stated specificaly that “[i]t's
my position dl the legd clams should be dispensed within [dc] this proceeding.” DilLuglio’s counsd did
not move for a separate-trid order a any time thereafter, nor is there any other indication in the record
of any such agreement.

At the close of DiLuglio's case, he atempted to “rest conditiondly,” but after Petrarca

objected, he then rested outright. Thereefter, both parties argued extensively to the court about whether

20 Rule 1.4 of the Superior Court Rules of Practice provides.

“Agreements. All agreements of parties or atorneys touching
the business of the court shdl be in writing, unless ordly made or
assented to by them in the presence of the court when disposing of such
business, or they will be considered of no vdidity.”
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any pretrid agreement had been reached in chambers and in the presence of the trid justice to bifurcate
the determination of certain clams and/or issues. DilLuglio’'s atorney Stated, “Absolutdy we did not
bring in any evidence of misappropriation because that is not what your Honor is consdering. We
decided we would try the case in stages” In response, Petrarca's attorney declared, “1 made no
agreement. Plaintiffs went ahead with their case. They did what they did. * * * If your Honor has any
other recollection, you know, | would be happy to hear that. But | do not remember agreeing to that.”
After hearing both arguments, the trid justice directed defendants to proceed solely on the issue of
whether DiLuglio was in fact a shareholder because evidence directed to that clam was the only
evidence that DiLuglio had presented.

Findly, a the close of defendants case, the court stated: “Wadll, for whatever reason, we dl
wound up on the wrong track or on dissmilar tracks. The fact isthat [the case has] been tried a certain
way.” Apparently agreeing with defendants attorney that no bifurcation agreement ever existed or at
least was never agreed upon in her presence, as provided for in Rule 1.4 of the Superior Court Rules of
Practice, the court made its decison, holding that DiLuglio faled to prove any misgppropriation,
wrongful denia of access to corporate records, waste of assets, or fraud. Because the record supports
this concluson, we agree with the trid justice on this point and affirm the court’s judgment dismissng
these claims, with prgudice.

B. The Vdidity of the Election to Purchase

As previoudy sated, on April 9, 1992, three years after DiLuglio filed his complaint, Petrarca
filed an election to purchase DiLuglio’s shares pursuant to § 7-1.1-90.1. DiLuglio asserts that this
election was invaid because Petrarca improperly conditioned the eection upon ajudicid determination

that DiLuglio was in fact a lawvful PAB shareholder. DiLuglio contends that if a shareholder seeks to
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avoid dissolution by filing with the court an dection to purchase, he or she must stipulate that the person
or entity from whom the shares are to be purchased is indeed a shareholder. DilLuglio further suggests
that a close reading of 88 7-1.1-90, 7-1.1-90.1, and 7-1.1-91, taken together, reveds that Petrarca's
delay in filing the dection to purchase should have caused the trid justice to rgject it outright. All these
contentions, we hold, are meritless, for the reasons that follow.

Firdt, by conditioning his eection on DiLuglio’s shareholder status, Petrarca was merely holding
DiLuglio to his proof in establishing his rightful ownership of PAB’s shares, a necessry datutory
precondition to DiLuglio’s initition and mantenance of his dissolution cdam and, therefore, to
Petrarca’s invocation of his buyout dection under the statute. Moreover, the applicable rules of civil
procedure alow for the assertion of dternative and hypotheticd claims and defenses, see Super. R. Civ.
P. 8(e)(2), and the rules supersede any dtatute to the contrary. See G.L. 1956 § 8-6-2(a). Thus,
Petrarca was entitled to condition his eection upon DiLuglio’s rightful ownership of PAB’s shares --
subject to the risk thet if his pogition chdlenging that ownership turned out to be a frivolous one or one
taken in bad faith, he would subject himsdf to sanctions under Rule 11 of the Superior Court Rules of
Civil Procedure, including an assessment of attorneys fees. And given the potentialy voidable status of
DiLuglio's shareholding in this case, no such Rule 11 cdlams would have been tenable here.

Second, 8§ 7-1.1-90.1 dates that an eection to avoid a corporation’s dissolution via a stock
buyout may be made

“by filing with the court prior to the commencement of the hearing [to
dissolve the corporation], or, in the discretion of the court, a any time
prior to a sale or other disposition of the assets of the corporation, an

election to purchase the shares owned by the petitioner at a price equa
to their fair value”
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This language is unambiguous, and we need not look elsewhere in the Rhode Idand Business
Corporation Act for guidance?* The datute provides one or more shareholders with an absolute right
to file an dection to purchase with the court before the dissolution hearing commences. Furthermore,
the statute authorizes one or more shareholders, in the discretion of the court, to file a buyout eection
“a any time prior to a sae or other disposition of the assets of the corporation.” Section 7-1.1-90.1.
Here, because Petrarca filed his dection “prior to the commencement of the [dissolution] hearing,” and
because “the parties [were] unable to reech an agreement as to the fair vaue of the shares’
§ 7-1.1-90.1, the Superior Court was required (upon the posting of a bond) to stay the dissolution
proceedings and to proceed with the valuation of DiLuglio's PAB stock. Indeed, it is only when an
election has been filed after the dissolution hearing has commenced, and before the sale or disposition of
assats, that the tria judtice is afforded any discretion to deny an dection to purchase that has been
tendered during this period. Seeid. Therefore, Petrarca s eection to purchase was timely and the trid
justice correctly rejected Diluglio’s chdlenge to its vaidity.

D. The Date From Which Interest Runs on the Shares Purchase Price

21 Petrarca filed his dection to purchase DiLuglio's shares before any hearing on the dissolution
clam. In response, DiLuglio filed an objection to the election to purchase. One year later, a motion
justice denied DiL uglio’s motion to strike the dection to purchase. In her decison at the close of the
case, the trid justice ordered Petrarca to purchase DiLuglio’'s shares as an equitable dternative to the
option of dissolution. Although the trid justice explained that her order requiring Petrarca to purchase
DiLuglio's shares was issued “pursuant to [8§ 7-1.1-90.1'§] equitable devices to fashion a remedy,” 8
7-1.1-90.1 mandates that upon a shareholder’s timely eection to purchase (if the parties cannot agree
to thefair vadlue of the shares),

“the court shdl, upon the giving of abond * * * day the [dissolution]

proceeding and determine the vaue of the shares, in accordance with

the procedure et forth in § 7-1.1-74, as of the close of business on the

day on which the petition for dissolution was filed. Upon determining

the fair vaue of the stock, the court shdl state in its order directing that

the stock be purchased, the purchase price and the time within which

the payment isto be made * * *.” (Emphasis added.)
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DiLuglio next argues thet the trid justice erred in removing gpproximately three years of interest
from the judgment she entered for the purchase price of DiLuglio’s PAB shares when she subsequently
“corrected” the judgment to award interest as of the date of Petrarca's dection to purchase (1992)
rather than as of the date DiLuglio filed his petition for dissolution (1989). Section 7-1.1-90.1 dtates
unequivocdly that interest on the purchase price of the stock is to run “from the date of the filing of the
election to purchase the shares * * *.” Notwithstanding the clarity of this Satutory provison, DiLuglio
argues that the trid justice' s corrected judgment that conformed the interest award to this Satute -- after
defendants moved for such a correction pursuant to Rule 60(a) of the Superior Court Rules of Civil
Procedure -- was an abuse of her discretion. Rule 60(a) dlows atria court to correct clerical mistakes
“a any time of its own initiative or on the motion of any party and after such notice” We have sated
that Rule 60(@) may adso serve to correct clerica or computational errors in the judgment. See

Providence Gas Co. v. Burke, 475 A.2d 193, 199 (R.l. 1984). Thus, in Lischiov. Gill, 704 A.2d 216

(R.I. 1997), the judgment contained an incorrect rate of interest. We held that because the rate of
prejudgment interest a the time of the entry of judgment was not a discretionary function of the trid
justice, the court could amend such a clerica error a any time pursuant to Rule 60(a). Seeid. at 217.
Here, Petrarca’s eection to purchase was filed on April 9, 1992, not on February 7, 1989, when
DiLuglio filed his dam for dissolution. Thus, the February 7, 1989, date in the prior judgment was an
incorrect date upon which to begin the calculation of interest. Asthetrid justice Stated in her decison
on pogt-trid motions,

“the plain and clear language of the statute evidences that the court’s

equitable powers do not include the awarding of prgjudgment interest or

the commencement of the same from a date other than that of the filing

of the dection. * * * With respect to the commencement date of
prgudgment interest in the ingtant matter, the statute does not afford
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discretion. The datutory provisons regarding the mandatory
commencement date of said interest should have been known by the

parties.”
We agree with the trid justice, and, therefore, deny DiLuglio’s gpped on this point.
Conclusion

In a 1988 letter to Petrarca, DiLuglio predicted the drastic consequences of this protracted

litigation:

“I wanted to avoid an adversarid position, but it is obvious | am forced

to that end where nobody wins, but assuredly one loses a great dedl

more than the other. | intend to avail mysdlf of the legd process. You

will find that much less gentle and understanding than you may have

imagined.”
Indeed, there was nothing gentle or understanding about how this case has wound its way to an end that
neither Sde can gpplaud.

In sum, DiLuglio is entitled to $174,800, the vaue of his 20 percent-ownership interest in PAB
stock as of the date of hisfiling his complaint (February 7, 1989), plus interest at the rate of 12 percent
per annum (that is, Imple interest), to commence from the date of the filing of Petrarca's election to
purchase (April 9, 1992). The other aspects of the parties appeds are denied in part and sustained in
part as indicated above. The case shall be remanded to the Superior Court for entry of an amended

judgment in accordance with this opinion.

Justice Bourcier did not participate.
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