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OPINION

Weisberger, Chief Justice. This case comes before us on apped by the defendant, Orlando
Luciano (defendant), from a judgment of conviction entered after a jury trid in the Superior Court on
charges of one count of murder, one count of carrying a firearm after having previoudy been convicted
of a crime of violence, and one count of carrying a pistol without a license. The defendant was
sentenced to life imprisonment for the murder count and received a ten-year sentence for each gun
count to run concurrently with each other but consecutively with the life sentence. From the judgment of
conviction the defendant filed atimely apped. We affirm. The facts of the case insofar as pertinent to
this gpped are asfollows.

At approximately 6 p.m. on September 5, 1995, Angel Bermudez (Bermudez), Luis Sanchez
(Sanchez), Angd Henriquez (Henriquez), Gary Fernandez (Fernandez), and Kris Urena (Urena), were
standing at the corner of Broad Street and Sumter Street in Providence, Rhode Iland, when aman later

identified as defendant approached Bermudez and shot him in the back, killing him.  On August 30,



1995, defendant and Bermudez had gotten into an argument. The defendant had accused Bermudez of
geding heroin from him, an act that Bermudez denied. The defendant then threstened to kill Bermudez
On each of the next two days defendant went to BermudeZ s gpartment and caled for Bermudez to
come outsde, an invitation that Bermudez refused. The defendant did not encounter Bermudez again
until the afternoon of September 5, before Bermudez was shot. Bermudez and defendant had a
conversation while defendant sat in his car a the corner of Broad and Sumter Streets. The defendant
drove away and dlegedly returned fifteen minutes later, wearing a hat and a bandanna across his face,
and fataly shot Bermudez.

At trid Sanchez tedtified that he had known defendant for two months prior to September 5,
1995. He dated that he was standing a couple of feet from Bermudez when he was shot. The shooter
was wearing a hat and a bandanna that covered a portion of his face. Despite this attempt at disguise,
Sanchez immediatdly recognized the shooter as defendant.

Sanchez was then taken to the Providence police station on September 5. He told the police
that he could not identify the shooter. He testified that he was scared and did not want to get involved.
He was brought back to the station on September 8, 1995. At that point he told the police that it was
defendant who had shot Bermudez. He looked a a photo array of 9x photographs, he picked out
defendant’ s picture from the photo array as the person who had shot Bermudez. Before he identified
defendant, he was not told by the palice that they suspected defendant of the shooting.

Henriquez testified that he had known defendant for five years prior to September 5, 1995. He
sad that he saw defendant four to five times per week during that period. He stated that he was five

feat from Bermudez when defendant shot him in the back. He was able to look at the shooter for three



seconds and immediately recognized defendant as the shooter. He was so close to the shooting that
after the gunfire stopped, he checked himsdlf to see if he himsdf had been shot.

At the suppression hearing Henriquez testified that he went to the Providence police station on
September 8, 1995. There, after he gave a statement identifying defendant as the person who had shot
Bermudez, the police showed Henriquez a single picture of defendant. The police asked Henriquez if he
knew the person in the picture. Henriquez stated that it was defendant.

At trid Fernandez testified that he had known defendant for three to four years prior to Septem+
ber 5, 1995. During that period he would see defendant once or twice a week. On September 5,
Fernandez arrived at the corner of Sumter and Broad Streets between 5:30 and 6 p.m. He spoke with
Bermudez, who told him that defendant had threatened that if he did not give defendant two packs of
heroin within two hours, defendant was going to shoot him. A haf-hour after this conversation Fernan
dez saw defendant shoot Bermudez. Fernandez wes five feet from Bermudez when he was shot. He
was able to look at the shooter for five seconds. He tedtified that despite the fact that the shooter wore
a hat and a bandanna, he immediately recognized thet the shooter was defendant. He went to the
Providence police station on September 6 and identified defendant as the shooter. The police showed
Fernandez a single photograph of defendant and asked whether he recognized the person pictured. He
replied that it was defendant.

At trid Urena tedtified that he had known defendant for two months prior to September 5,
1995, and in that period had seen defendant some thirty-five times. He stated that on September 5,
1995, as he walked toward the corner of Broad and Sumter Streets, he saw defendant in a parking lot
behind a restaurant on Broad Street. Urena said that he was four feet from defendant and witnessed

defendant tie a bandanna around his face. Urena then waked to the corner of Broad and Sumter
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Streets. He next saw defendant shoot Bermudez. Urena was standing Six feet from Bermudez when
the shooting occurred. Urena stated that defendant wore the same bandanna that he was seen putting
on moments earlier.

At the suppresson hearing Urena testified that on September 6, he went to the Providence
police station and identified defendant as the shooter. The police then brought Urena to a room with a
one-way mirror. The defendant sat done in the adjoining room. The police asked Urena if he recog-
nized the person in the adjoining room. Urena told the police that he recognized the person as the one
who shot Bermudez. He then gave a written statement to that effect. The police then showed a single
photograph of defendant to Urena, which he again identified as defendant.

Anthony Reynolds (Reynolds) also testified for the state. He Stated that he was incarcerated at
the Adult Correctiona Ingtitutions (ACI) a the same time that defendant was awaiting his trid in this
matter. He tedtified that defendant told him that he had shot a person named Angel because he thought
that Angel had taken “a couple of browns” from him. According to Reynolds, a“brown” isfifty bags of
heroin. The defendant told Reynolds that he gave this person a couple of hours to return his heroin.
When he did not, defendant told Reynolds, he went home to get his gun, a baseball hat, and a scarf.
The defendant said that he then returned to Sumter Street, walked up to Bermudez, and shot him.
Reynolds offered this testimony in the hope of reducing his current prison sentence.

Vilma Ruiz (Ruiz) testified for defendant. She stated that on September 5, 1995, defendant
came to her home at about 5 p.m. and left between 8:30 and 9 p.m. She testified that defendant did not
leave her gpartment during that time. Betz Mary Carmona (Carmona), RuiZ' s daughter, o testified for
defendant. She lives with her mother and corroborated her mother’s testimony that defendant had

arived a her home sometime between 5 and 6 pm. She tedtified that defendant left & 9 p.m.
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According to Carmona, defendant never |eft the gpartment between the time he arrived and the time he
|eft.

After consdering the testimony of these witnesses, the jury found defendant guilty of murder,
carying a firearm after having previoudy been convicted of a crime of violence, and carrying a pistol
without alicense. The defendant filed a timely notice of goped to this Court. In support of his appedl
defendant raises two issues. These issues will be dedlt with in the order in which they were presented in
defendant’ s brief.

I
MOTION TO SUPPRESS IDENTIFICATION TESTIMONY

The defendant clams that the trid justice erred by denying his motion to suppress Urena's,
Fernandez's, Henriquez's, and Sanchez's in- and out-of-court identifications. He argues that their
identifications were achieved by means of unnecessarily suggestive police procedures and lacked
independent reliability. When reviewing a trid jugtice’'s decison on a motion to suppress eyewitness
testimony, the reviewing court gpplies the “cdearly erroneous’ rule and views the evidence in the light

most favorable to the state. State v. Gatone, 698 A.2d 230, 235 (R.1. 1997). Viewing the evidencein

the light most favorable to the state, we conclude that the trid justice did not err in denying defendant’s
motion to suppress the in- and out-of-court identifications.

To determine the admisshbility of an out-of-court identification, we employ a two-step
procedure. First, we must consder whether the police procedures used in the identification process
were unnecessarily suggestive.  Second, if the out-of-court identification was unnecessarily suggestive,
we then consder whether in the totdity of the circumstances the identification was nonethdess reliable.

See Gatone, 698 A.2d. at 235-36; State v. Camirand, 572 A.2d 290, 293 (R.I. 1990).
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Under the first prong we look to the photographic-identification procedure to determine
whether the circumstances give rise to a substantid likelihood of misdentification. Gatone, 698 A.2d at
235. We examine the photographic array used by the witnesses and compare the physicd characteris-
tics of each individua pictured to the generd description of the defendant. A photographic array is not
unnecessarily suggestive if the individuds pictured have the same generd characteridics as the
defendant. State v. Barnes, 559 A.2d 136, 140 (R.I. 1989). Here Sanchez testified that he was shown
a photographic array comprising Sx photogrgphs. As the trid justice noted, this photographic array
depicted men of the same age and smilar physical characteristics. From this array Sanchez picked out
defendant’s picture as the person who had shot Bermudez. The trid justice was not clearly wrong in
denying defendant’ s motion to suppress the photographic array.

The use of an individud picture of defendant was not unnecessarily suggestive either. Absent “a
veary subgantid likedihood of irreparable misdentification” the out-of-court identification should be

admitted. Simmons v. United States, 390 U.S. 377, 384, 88 S. Ct. 967, 971, 19 L. Ed.2d 1247,

1253 (1968). In Camirand this Court said that the out-of-court identification was “flawed” when the
police showed the witness a sngle picture of the defendant and told her the man pictured might be the
person who robbed her. 572 A.2d at 293. Here Henriquez and Fernandez both identified defendant
as the shooter before they were shown defendant’s picture. The police did not suggest that the man in
the photograph was the shooter. Rather they smply showed the picture to confirm their identification.
As such, the use of this picture was not unnecessarily suggestive.

In regard to Urend s identification that he saw defendant through a one-way mirror as defendant
sat done in another room, this too was not unnecessarily suggestive.  Although the United States

Supreme Court has noted that the practice of a showup identification has been widely condemned,
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Sovdl v. Denno, 388 U.S. 293, 302, 87 S. Ct. 1967, 1972, 18 L. Ed.2d 1199, 1206 (1967), the

“admission of evidence of a showup without more does not violate due process.” Nell v. Biggers, 409
U.S. 188, 198, 93 S. Ct. 375, 382, 34 L. Ed.2d 401, 411 (1972). Here, at the suppression hearing,
Urena testified that the police never indicated that the person behind the mirror was suspected of having
shot Bermudez. Urenatestified that he told the police that defendant had shot Bermudez, then he identi-
fied defendant through the one-way mirror, and then the police showed Urena a single photograph of
defendant from which Urena again identified defendant as the shooter. There was no possibility of
misidentification here because Urena identified defendant before the showup identification was even
attempted and without any prompting by the police.

The procedures used by the police in the instant case were not so unnecessarily suggestive as to
give rise to a subgtantid likelihood that defendant was misdentified. All the witnesses identified
defendant as the shooter before the police made any suggestion that they suspected defendant to have
been the shooter. Neither the showing of a single photograph nor the showup identification after the
witnesses identified defendant was unnecessarily suggestive but was smply a confirmation of an dready
givenidentification.*

The trid justice was dso correct in denying the motion to suppress under the second prong
because the totdity of the circumstances show the identifications were independently relidble. Reliability

is*“the linchpin in determining the admissibility of identification tetimony.”” State v. Vanover, 721 A.2d

430, 436 (R.l. 1998) (quoting Manson v. Brathwaite, 432 U.S. 98, 114, 97 S. Ct. 2243, 2253, 53 L.

1 Even though the trid judtice did not specificaly determine that the pretria identification procedures
were not unnecessarily suggestive, we believe, on the basis of the above-mentioned reasons, that they
were not. Consequently the trid justice could have ended his inquiry with the firgt prong of the test and
not proceeded to the second step.
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Ed.2d 140, 154 (1977)). In Camirand, even though the identification procedures used by the police
were “flawed,” the witness s identification was admissible under this prong because it was independently
rdiable. 572 A.2d a 293-94. When a determination of the independent rdiability of an identification
needs to be made, the factors to be considered are “the opportunity of the witness to view the crimina
a the time of the crime, the witness's degree of attention, the accuracy of his prior description of the
crimind, the level of certainty demondirated at the confrontation, and the time between the crime and the
confrontation” Gatone, 698 A.2d at 236.

Here, dl four witnesses testified that they were standing no more than five feet from Bermudez
when he was shot. Each had an unobstructed view of defendant shooting Bermudez in broad daylight.
They each were able to look at the gunman for at least three seconds. They dl described the gunman in
esantidly the same manner.  They dl immediady recognized defendant as the gunman.  They dl
identified defendant as the shooter to the police within three days of the shooting. Findly, nothing could
be more persuasive and reliable than the testimony from Urena, who stated that he saw defendant put a
bandanna on his face and then, within minutes, the same man, with the same bandanna, shot Bermudez.
Therefore, the out-of-court identification of defendant by these four witnesses cannot be deemed
unrelidble.  The trid justice was therefore correct to deny defendant’s motion to suppress the
identifications?

I

DENIAL OF THE MOTIONS FOR MISTRIAL

2 Even if the questions of suggestiveness and reliability would be considered mixed questions of law and
fact pursuant to Ornelas v. United States, 517 U.S. 690, 116 S. Ct. 1657, 134 L. Ed.2d 911 (1996),
and were reviewed de novo by this Court, we would reach the same result.
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The second issue defendant raises on gpped concerns the trid justice’s denid of his three
motions to pass his case because of dleged prgudicid errors. The defendant argues that his trid was
rendered fundamentally unfair when Sanchez testified that defendant had threatened him to prevent him
from testifying and when Reynolds testified that he had advised defendant that he had a wesk case and
that defendant was known at the ACI to be a particularly dangerous person.

A motion to pass acaseisviewed asamotion for amigtrid. Statev. Parkhurst, 706 A.2d 412,

427 (R.I. 1998). A trid judtice's ruling on amotion for amidtrid is entitled to great weight and will not
be disturbed on apped unlessthe trid judtice is clearly wrong. Thetrid justice “has a front-row seet at
the trid” and is in the best pogtion to determine whether a defendant has been unfarly prejudiced.

State v. Gomes, 690 A.2d 310, 317-18 (R.l. 1997). In consdering a motion for a migtrid, the trid

justice must determine whether the evidence would cause the jurors to be so inflamed as to make them

unable to decide the case on the basis of the evidence presented. State v. Mastracchio, 672 A.2d 438,

444 (R.l. 1996). Applying these principles to the present case, we do not consider the evidence to be
of such a character as to inflame the jurors passons to the extent of preventing their cdm and
dispassionate evaluation of the evidence.

Here defendant first moved to pass his case when Sanchez tedtified that he had to leave the
country because defendant had threstened him to prevent him from testifying. The trid justice denied
the motion and ruled defendant’ s attorney had opened the door to this line of questioning. Further, the
trid justice gave a cautionary ingtruction that was prepared by defendant’ s atorney.

The trid justice was not clearly wrong in denying defendant’s motion to pass. The defendant’s
attorney cresated the impresson on cross-examination that Sanchez had fled the jurisdiction to avoid

testifying. He implied that the state had arrested Sanchez' s mother in order to ensure Sanchez would
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testify and inculpate defendant. On redirect examination, the state asked Sanchez why he had |eft the
United States.  He replied that he had received threets to discourage him from testifying against
defendant. The defendant’ s attorney clearly opened the door to the state’' s inquiry into the reasons why
Sanchez |eft the United States.

The defendant next made two motions to pass his case because of dtatements made by
Reynolds. First, Reynolds stated that he was incarcerated with defendant while defendant awaited triad
inregard to this matter. The defendant asked Reynolds what Reynolds thought his chances would be to
succeed at trid. Reynolds testified that he told defendant that “he didn’'t have a chance” Second,
Reynolds stated that defendant did not have friends while incarcerated at the ACl because he was
congdered by other inmates to be dangerous. The defendant’ s attorney moved to pass the case after
both statements because he argued that these statements were highly prgudiciad. Thetrid justice denied
both motions. He ruled that in respect to the first motion defendant was not prejudiced to the extent
that he could not get afair trid. Hefdt that because Reynolds was only alay witness, his opinion on the
merits of defendant’s case would not influence the jury. In respect to the second motion the trid justice
ruled that dthough the comment was prgudicid, it did not rise to the level of inflaming the jurors
passions againgt defendant.

Here again the trid justice was not clearly wrong. To warrant amigtrid the evidence must be of
such a character as to “inflame the passons of the jurors to the extent of preventing their cadm and
dispassonate examindion of the evidence” Parkhuret, 706 A.2d a 427. In the firs Statement
Reynolds gave his opinion that defendant did not have astrong case. The jury was aware of Reynolds's
crimind background and the fact that he condders himsdf to be a jallhouse lawyer, owing to his

independent study of the law while spending over twenty years of hislifeinjal. This, however, does not
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make him an expert, nor would it be enough to sway the jurors from their own independent appraisa of
the evidence.

In the second datement it was the defendant’s attorney on cross-examination who asked
Reynolds if the defendant was in some way specia to him as opposed to other inmates. Reynolds
replied that, “[a]ctudly, he kind of was, because he stood out from the other Spanish population He
more or less wasn't as warmly welcome into their [cliques] as the mgority of them were because he
was thought of as a dangerous individud.” As this Court has noted, “‘when counsd goes fishing on

cross-examination, he cannot assume that in playing with fire, he will not get burned.’”” Statev. Ferrara,

571 A.2d 16, 19 (R.I. 1990) (quoting State v. Edwards, 478 A.2d 972, 975 (R.I. 1984)). Although

Reynolds's answer was unresponsive and unexpected by the defendant’s attorney, it does not rise to
the levd of inflaming the jurors to the point where they could not dispassonately evauate the evidence.
Therefore, the trid justice was correct in denying the defendant’ s motions for migtrid.

For the reasons stated the defendant’s apped is denied and dismissed. The judgment of

conviction is affirmed, and the papers of the case are remanded to the Superior Court.
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