Supreme Court

No. 2008-250-M.P.

In'the Matter of Edward St. Onge

ORDER
This disciplinary case came before the Court at its conference on September 17, 2008
pursﬁa_nt to recommendations of the Supreme Court Disciplinary Board (Board) that the respon-
dent, Edward St. Onge (Respondent), be disciplined. Article ITI, Rule 6(d) of the Supreme Court
Rules of Disciplinary Procedure provides in pertinent part:
“If the [Disciplinary] Board determines that a proceeding * * * should be
concluded by public censure, suspension or disbarment, it shall submit its
findings and recommendations, together with the entire record, to this Court.
This Court shall reviéw the record and enter an appropriate order.”
The respondent was the subject of three hearings before the Board based upon complaints
filed by four individuals. Two of those complaints were consolidated for one hearing, and the

others were heard separately. The Board has filed three separate decisions and recommendations

with this Court, which we have consolidated in this opinion. For purpose of clatity we set forth

the facts as found by the Board in each matter by the name of the complainant.




Facts and Travel

A
Merritt

The respondent is the son of Dorothy St. Onge, who passed away in August, 2005. In |
July of 2002, Dorothy soid a parcel of real estate and after payment of the expenses of the sale
" she received $ﬁ28,9d2.64. Dorothy endorsed the proceeds check and delivered it fo respondent.’
He deposited those funds into his client account and used them to pay persoeal ‘exper‘lses for him-
self and for his mother. Funds belonging to other clients were also maintained in that account.

The formal cherges broﬁght by this Court’s disciplinary counsel alleged that these funds, |
or portions thereof, reeiahled in respondent’s client account until May 31, 2005, at which time
- the funds were exhausted. The respondent acknowledges these funds were in his client account,
but he is uncertain as to when the last of those funds were withdrawn. There was no aliegation
that respondent misapproprieted funds belonging to Dorothy.

,The Boa1‘~'d found that respondent’s conduct in this matter 'violated Rule 1.15¢a) of the
Rules of Professional Conduct. T hat rule provides, in pertinent part: “A lawyer shall hold prop-
erty of clients or third persons thatisina lawjrer’s possession in connection with a representation
~ separate from the lawyer’s own property.” Rule 1.15 prohibits the commingling of client funds
and the personal funds of a iavs&er in one account. We previously ha.ve stated that the mandates
of this rule are strict, and we have imposed discipline for failure to abide by-its terms. Matter of

Indeglia, 765 A.2d 444 (R.L. 2001).

1 There is a civil suit pendlng between the respondent and his sister as to whom the proceeds be—__ S
long. We do not and need not resolve that issue in this chsc1p11nary proceeding. -




Westrick

On May 2, 2005, Alexandro Luciano and Frederico Diaz were injured in an automobile
aé_cident. They both sought medical treatment for their injuries from Amy Westrick, M.D. anﬁ
hired respondent to represent them in a claim for damages. Doctbr Westrick’s bil} for services to
Luciano was $1,555, énd her bill to Diaz was $1,480. On or about August 15, 2005, respondent
settled both claims and withheld sufficient funds from the settlements fo pay the medical bills
due to Dr. Wesirick, However, he did not rémit those funds, |

In 2006, Luciano and Diaz sought treatment from Dr. Westrick for injuries unrelated to
the automobile accident. At that time, she learned that their personal injury claims had been set-
tled. i)octor Westrick sought payments of the m;edical bills from the respondent; when those
payments were not f;thhcoming, she filed a complaint with the Board.

At the disciplinary hearing,_ respondent testified that he believed thaf Dr. Westrick was
_not expecﬁng payment of these bills, and that therefore, he had i)aid those funds to an agsistant in
 his office who had provided services as an interpreter. He further testified that he had no infen-
tioﬁ of cheating Dr. Westrick out of her funds.

The Board did not lend much credence to respondent’s explanations. The Board con-
cluded that respondent violated Rul;e 1.15(b) and 1.15(c) of the Rules of Professional Conduct
when he withheld funds from his clients’® setlglements sufficient to pay the medical bills and failed
to make such payments.” | |

| Rule 1._15(b) states:

“Upon receiving funds or other property in which a
_client or third person has an interest, a lawyer shall

2 0n February 16, 2007, this Court entered an Order,.effective April 15, 2007, amending the

““Rules of Professional Conduct.-As a result of those amendments, the former Rule 1.15(b) has .o

been renumbered to 1.15(d), and the former rule 1.15(c) is now Rule 1.15(¢).




promptly notlfy the cliént ot thlrd person Except as
stated in this rule or otherwise permitted by law or
by agieement with the client, a lawyer shall
promptly deliver to the client or third person any
funds or other property that the client or third per-
son is entitled to receive and, upon-request by the
client or third persons, shall promptly render a full
accounting regarding such property.”

Rule 1.15(c) provided:

“When in the course of representation a lawyer is in
possession of propetty in which both the lawyer and
another person claim interests, the property shall be
kept separate by the lawyer until there is an ac-
counting and severance of their interests.  If a dis-
pute arises concerning their respective interests, the
portion in dispute shall be kept separate by the law-
yer until the dispute is resolved. »3

Additionally, the Board determined that respondent had not been fully candid in his re-

sponses to the disciplinary complaint in violation of Rule 8.1* of the Rules of Professional Con-

. duct, and that he had violated Rules 8.4(b)* and 8.4(c)® as well.

C
Williams

The respondent represented Miriam C. Williams in a claim for personal injuries arising
from an automobile accident. That claim was setfled on October 13, 2006. The respondent de-

posited the settlement proceeds into his client account, and disbursed to Williams a portion of the

3 The decision and recommendation of the Supreme Court Disciplinary Board (Board), refers to
violations of Rules 1.5(b) and (c). We nofe the forinal charges allege violations of 1. 15(b) and
(c), and that those rules are applicable to the facts. It appears that the references in the Board’s
decision to Rule 1.5 was a transcriptional etror.

* Rulé 8.1(a) of the Rules, of Professional Conduct provides that a lawyer shall not “knowmgly
make a false statement of material fact * * *” in responding to a disciplinary matter.

5 Rule 8.4(b) provides that it is professional misconduct for a lawyer to “commit a criminal act
that reflects adversely on the Iawyer’s honesty, trustworthiness or fitness as a lawyer in other re-

© spects.”




Rinds 16 which she was enfifled: He withiheld the surh of $7,204 from Fer settlement to be held” ™~

in escrow in his client accou'nt pendhlg‘resolution of a possible subro;gation ¢laim by her health
insurer, However, no subrogation claim had been asserted, and respondent did not forward any
funds to the insurer. As of October 30, 2006, those funds were no longer in his account,

| Williams sought payment of the escrowed funds. Tﬁe respondent advised her that he was
seeking advice from this Court’s Ethics Advisory Panel (Panel), as to his responsibilities regard-

ing payment of a possible subrogation claim when a lien or claim for reimbursement had not

been assérted. On February 6, 2007, the Panel issued its Opinion, No. 2007-02, in which the -

Panel opined, “[i]n this case where the client insists that the settlement proceeds be disbursed to
the client, and where the inqu‘iring attorney has received no notice of a claim from the health in-
suret, the inquiring attorney must disburse the settlement-funds to the client.” On February 26,
2007, three weeks after respondent had received the Paxel’s opinion, he wrote to Williams stat-

ing that he was waiting for the Panel’s advice prior to making payment to her, and proposing that

he post her funds, which he no longer possessed, with the court. Williams subsequently filed a .

complaint with the Board.
At the ensuing disciplinary hearing, respondent acknowledged that he owed another cli-
ent money on a case, and he withdrew the sum of $8,500 from his client account, in cash, to pay

that client. This withdrawal resulted in the loss of Williams’ funds and respondent’s inability to

repay her. The board concluded that respondent violated Rules 1.15(b); 1.15(c); 8.1(b); 8.4(b);

and, 8.4(c) in his representation of Williams.

gl  Rule 8.4(c) declares that it is misconduct for a lawyer to “engage in conduct mvolvmg dlshon—,
esty, fraud deceit or rmsrepresentatlon[ 1”




Heugas

The final mattér considered by thé Board was a complaint filed by Altagracia Heugas.
Pursuant to a written escrow agreement signed by Heugas, Alina Diaz, and respondent, ré'spon-
dent took possession of $30,000 whiéh was deposited into his client account. The es.crow
agreement provided that bills rela'tting to a parcel of real estate were to be paid from those es-
crowed funds. The respondent paia some ‘of those bills; however, he also ma;de unauthorized
- paymients to third parties, and paid himself $11,000 in unauthorized fees.

Heugas subsequently sought new counsel, who made written requests to respondeﬁt for
an accounting of the funds. The respondent failed to provide such an accounting, and did not
disclose to Heugas® new attorney that he had made the payments to himself and to third parties. ’

At thé disciplinary hearing, respondent claimed entitlement to the funds based on legal
services he alleged were provided. However, the Board found that he had not received permis-
sion from his client to take funds from the escrowed ﬁloney, and that his taking of the funds was
in clear violation of the escrov\.r agreement to which he was a signatory. The Board cbncluded
that respondent had violated Rules 1.1I5 (a), 8.4(b), and 8.4(c) in his representation of Heugas.

o
Sanctions

The Board has presented this Court with recommended sanctions in each of the above-
noted matters. These recommendations range from a reprimand to a suspension from the prac-
tice of law for no less than one year. Addi'tionaﬂy, the Board also required that the respondent

make full restitution.” The Board found several mitigating factors in making its recommenda-

i The rrespdndént made full restitution to Williams after the Board made its decision and recom-...o2o om0 o
mendation. When he appeared before us at our conference on September 17, 2008, he advised -




" Hofis. "Thie respordent has fio prior disciplinaty history fn his thirty-five years of practice, and fie

is presently being treated for a medical condition, the records in support of which have been sub-
mitted to the Board under seal.

In reviewing the entire record we conclude that the respondent’s suspension from the

practice of law is necessary for the protection of the public. We do not find that the respondent

intentionally defalcated funds belonging to his clients. Ile has exhibited, however, a callous in-

difference to his fiduciary obligations to his clients and has failed to abide by the standards of

conduct set forth in our Rules of Professional Conduct. Accordingly, we hereby suspend the re-
spéndent from the practice of law in this state for-a period of eighteen months, commencing
thirty dayé from the date of this opinion. Duriné this thirty-day period, the respondent shall con-
clude those pending matters that can be resolve&, and arrange for the orderly transfer of his re-
ma;im'ng cIienf matters to new counsel of the cﬁent’s choosing. He shall not take on any new
cases. Additionally, within ten days of the commencement of his suspension, the r_espondent
shall comply with th'e mandateé of Article I1I, Rule 15 of the Supreme Court Rules of Discipli-
nary Procedure. | |
Entered as an Order of this Court this 7 day of October 2008.

By Order,

- ﬁlerk

this ‘Court that he had paid the medical bills owed to Dr. Westrick, This has been conﬁrmed by
disciplinary counsel. The $11,000 owed to Heugas remains unpaid.




