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Inre Steven E. Ferrey.

Present: Williams, C.J., Lederberg, Bourcier, FHanders, and Goldberg, JJ.
OPINION

PER CURIAM. In this matter, Steven E. Ferrey, Esquire, a member in good standing of the
Massachusetts bar, has moved for pro hac vice permisson to provide legd services to a client in a
continuing administrative proceeding before a State agency. He has done so pursuant to Article 11, Rule
9 of our Supreme Court Rules. Based upon the contents of the affidavit filed as part of his motion, we
grant that part of his motion seeking permission to practice before the Energy Fecility Siting Board,
effective as of the date of this opinion. We deny, however, that part of his motion seeking our
permission, nunc pro tunc, to the date of his first gppearance before that state agency, and we deem it
advisable at thistime to give our reasons for so doing.

We begin by noting that this Court never before, in any published opinion or order, has granted
a pro hac vice request nunc pro tunc when to do so “would be tantamount to affixing an ex post facto
imprimetur of approva on what might under some circumstances be construed as the unauthorized
practice of lawf[,]” acrimind offense prohibited by G.L. 1956 § 11-27-5. Inre Church, 111 R.I. 425,

427, 303 A.2d 758, 759 (1973). See d=0 Inre Olsen, 112 R.l. 673, 674, 314 A.2d 140, 141

(1974) 1

1 The dissent attempts to shunt the redity of the cold fact that this Court has never in any previous
published opinion or order ever granted a pro hac vice request nunc pro tunc by divergently suggesting
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Since 1917, § 11-27-5 has provided that:

“No person, except a member of the bar of this state, whose authority
as amember to practice law isin full force and effect, shal practice law
in this gate.”

The practice of law isdefined in § 11-27-2 as.

“the doing of any act for another person usudly done by atorneys a
law in the course of their profession, and, without limiting this generdity,
includes

(1) The appearance or acting as the attorney, solicitor, or
representative of another person before any court, referee, mader,
auditor, divison depatment, commission, board, judicid person, or
body authorized or congtituted by law to determine any question of law
or fact or to exercise any judiciad power, or the preparation of pleadings
or other lega papers incident to any action or other proceeding of any
kind before or to be brought before the court or other body[.]”
(Emphasis added.)

Recognizing that circumstances might arise when a particular client might on “specid and
infrequent occasion and for good cause shown” require the assistance of an out-of-State attorney in a
particular court proceeding in this gtate, this Court promulgated Rule 9 of Article 11 of our Supreme
Court Rules concerning the admission of out-of-state counsdl to practice law in this Sate.

It is important for the bar, as well as the various Sate agencies, boards and commissions, to
note that Rule 9 pertains only to the granting of pro hac vice permission by this Court for an out-of-state
attorney to represent aclient in acause or apped “in any court of thisgate” Thereisnothing in Rule 9
that makes reference for admission pro hac vice of an out-of-state attorney to practice law here before

any sate or municipal board, agency or commisson. Tha omisson in Rule 9, however, does not

that such lack of precedent tells us little or nothing about the Court’s past practice in this respect. It is
for that very reason that a mgjority of this Court now issues this opinion and reiterates what it spoke of
in both In re Church, 111 R.l. 425, 303 A.2d 758 (1973) and Inre Olsen, 112 R.l. 673, 314 A.2d
140 (1974).
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deprive us of our unquestioned inherent right to permit an out-of-Sate attorney to do so upon a timely
pro hac vice request by out-of-state counsd. In that regard, this Court recognizes full well that “

‘[p]ractice of law under modern conditions conssts in no smdl part of work performed outside of any

court and having no immediate relaion to proceedings in court” ” Rhode Idand Bar Association V.

Automobile Service Association, 55 R.I1. 122, 134, 179 A. 139, 144 (1935).

Consequently, because this Court has exclusve and ultimate authority to determine who may,

and may not be permitted to practice law in this Sate, see Unauthorized Practice of Law Committee v.

State, Department of Workers Compensation, 543 A.2d 662, 664 (R.l. 1988), we may, on proper

moation, permit pro hac vice approval to an out-of-State attorney to practice law in this state before a
municipd or state agency, board or commisson. However, that permisson can come only from this
Court and, absent such prior permisson, an out-of-state lawyer is subject to the prescriptions of 8
11-27-5, as set out above.

We point out that 8 11-27-6 dso prohibits any out-of-state lawyer who practices law here
without this Court’s prior pro hac vice permisson from receiving “any pay or compensation, directly or
indirectly * * * for any services of alegd nature * * * pertaining to any action or proceeding in any
court or before any referee, master, auditor, commission, division, department, board, or other judicid
person or body, or for the preparation of any legd instrument[.]” Section 11-27-14 provides crimina
pendties, both misdemeanor and felony, for violations of the prohibitions contained in chapter 27 of title
11, and, § 11-27-19 imposes upon the Attorney Genera the duty to prosecute or to restrain and enjoin
any such violations. Whether Ferrey’s past appearances before the Energy Facility Siting Board
congtitutes unauthorized practice of law in violaion of chapter 27 of title 11 is not before us in this

proceeding. Notwithstanding, the dissent suggests that § 11-27-13 might shield Ferrey from possible
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violation and prosecution. That suggestion, it must be noted, even if correct, overlooks the fact that §
11-27-13 does not extend to § 11-27-3, and thus, if Ferrey were to receive any fee for his services, he
would then be in clear violation of chapter 27 of title 11 and subject to possible criminal prosecution,
pursuant to 8 11-27-19, or by private criminal complaint.

Thus, it is aundantly clear that snce 1917, chapter 27 of title 11 has made unlawful the
practice of law in this sate by any lawyer who is not a member of the Rhode Idand bar and who has
not been given prior pro hac vice permission to practice here, regardless of whether that attorney
appears before any court or before any municipa or state agency, board or commisson. This Supreme
Court aone possesses sole authority to determine who may, and who may not, engage in the practice of
law in this state. No municipd or state board, agency or commisson shares in that authority, and none
has ever been ddegated by this Court to any municipa or state board, agency or commission.

In the particular matter before us concerning Attorney Ferrey, his motion request for pro hac
vice admisson was made in the dternative; namdy, he requested admission at thistime, and/or that such
admission be made nunc pro tunc because he had in fact been practicing law here in this Sate before the
Energy Facility Siting Board in apparent violation of 8 11-27-5. However, he had done so with the
agency’ s specific, but unauthorized, permission. Attorney Ferrey, like everyone
esein this date, is presumed to know what the laws of this state permit and prohibit. However, as a
nonresident who had been given permission, abeit unauthorized, to practice in this state, it is somewhat
understandable that Attorney Ferrey might not have known that chapter 27 of title 11 of our Generd

Laws prohibited his practice before the particular state agency when he initidly appeared? That

2 Attorney Ferry isamember of the Massachusetts Bar. We note here that the Supreme Judicid Court
of Massachusetts previoudy has stated that:



assumed absence of knowledge, coupled with the Energy Fecility Siting Board's previous permission
for him to appear before it based upon its mistaken belief that it had been delegated authority to do so,
prompted our decison to grant his pro hac vice request for permisson to continue to represent his client
in the continuing lega proceedings before that board. Our reason for declining his nunc pro tunc request

is because, as noted earlier, “[t]o do so would be tantamount to affixing an ex post facto imprimatur of

gpprova on what might under some circumstances be construed as the unauthorized practice of law” in

violation of § 11-27-5. In re Church, 111 R.I. at 427, 303 A.2d at 759. See dso Inre Olsen, 112

R.I. a 674, 314 A.2d a 141. Thus, while Attorney Ferrey may be excused for not being aware of our
gate laws, this Court, on the other hand is presumed to know what 8§ 11-27-5 prohibits, and we are

duty bound to follow that law and not blindly ignore or condone past transgressions thereof .3

Flanders, Justice, concurring in part and dissenting in part. | concur in the Court’s
decison to grant the mation for admisson pro hac vice, but | would also do so nunc pro tunc, as

requested. Given the limited scope of Article Il, Rule 9 of the Supreme Court Rules (requiring court

“[t]he judicid department of government, and no other, has power to license persons to

practice law. Statutes may aid by providing machinery and crimind pendties, but may

not extend the privilege of practisng law to persons not admitted to practice by the

judicid depatment.” Lowel Bar Association v. Loeb, 52 N.E.2d 27, 30 (Mass.

1943).
3 The concern expressed in the dissent about the lack of any rules governing a nonresident atorney’s
right to practice before an “in state commission” isanswered by G.L. 1956 88 11-27-2 and 11-27-5 of
our generd laws.

Because, as yet, there has been no formd adjudication by any court of acrimina violation of chapter

27 of title 11 on the part of Attorney Ferrey, a viable option to criminaly prosecute pursuant to that
datute ill remains a consderation for the Unauthorized Practice of Law Committee; the Attorney
Generd; or conceivably for a private complainant. For that reason done, for this Court to have granted
Attorney Ferrey’s nunc pro tunc permission request would have been “tantamount to affixing an ex post
facto imprimetur of approva” and the sanctioning of what appears to have been the illega practice of
law here by an out-of-dtate attorney who is not a member of the Rhode Idand Bar. Inre Olsen, 112
R.l. at 674, 314 A.2d at 141.
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gpprova before a nonresdent attorney may participate in the presentation of a cause or gpped in any
court of this state) and the lack of any other rule with respect to the need for nonresident lawyers to
obtain pro hac vice approva from this Court before they can provide lega services in connection with a
client’s participation in an adminigrative proceeding in this sae, | would grant the motion nunc pro tunc.
Doing so would dso serve to obviate the inevitable tactica attempts — apparently dready begun — to
undercut and vitiate everything that this attorney participated in during the Energy Facility Sting Board
proceedings before the Court gpproved the attorney’ s pro hac vice mation.

Here, the nonresdent attorney sought and obtained gpprova from the Energy Facility Siting
Board to appear before it on behdf of a client — agpparently following that agency’s practice and his
own good faith beief that the agency possessed the delegated power to grant such gpprovd. As the
Court implicitly concedes in granting this atorney’s pro hac vice motion, good cause has been shown
why he should obtain pro hac vice admisson. Thus, because we are not faced with an atorney who is
guilty of any bad fath or other willful misconduct, | would grant the motion nunc pro tunc, retroactive to
the date that Attorney Ferrey first began to do legd work on his dient’s behdf in connection with the
adminigrative proceeding in question, and thereby stave off any attempts to invaidate or undo whatever
occurred there before this Court granted the requested approval.

| ds0 believe that pro hac vice admisson for nonresident lawyers should be addressed via a
rulemaking procedure, rather than, as now, by miscellaneous petitions submitted to this Court. If the
Court wishes to establish a pro hac vice approva procedure for nonresident lawyers who propose to
provide transactiond legal servicesto clients located in this state or who seek to represent or to provide
legd sarvices to an adminidrative agency in this state or who wish to provide lega servicesto aclient in

connection with that client’s gppearance before such an agency, then it should promulgate a rule to that
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effect, amilar to Rule 9, upon advance naotice and hearing to dl interested parties and after dlowing for
an appropriate period of public comment about any such proposed rule.

Otherwise, by sdectively granting and denying these pro hac vice requests on a case-by-case
basis we are roiling the waters of the bar unnecessarily, only to regp atidd wave of confusion and fear
in response. With no rule to aert practitioners and parties to this requirement, no articulated standards
for how we evduate these motions, and no clear test for what triggers the need to obtain this Court’s
aoprova in the first place — or for why in one case we might grant such approva retroactively, in
another case we might do so prospectively but not retroactively, and, in yet another, we might deny it
dtogether — we are credting a tragp for the unwary and engendering expensve and unnecessary
collaterd litigation concerning the vadidity of any actions taken in this state by nonresdent attorneys and
their dients* | would have hoped that the Court would seek to avoid such a course until and unless,
with the help of the bar and other interested parties, we promulgate an gppropriate rule to address
multijurisdictiond practice and the multifarious Stuations that might trigger the need for some type of pro
hac vice approval process.

Moreover, the statutory provisons barring the unauthorized practice of law in this date by
persons who are not admitted to the Rhode Idand bar, G.L. 1956 8§ 11-27-1, 11-27-2, and

8§ 11-27-5 through 11-27-14, do not gppear to gpply to “visting attorneys at law, authorized to

4 Mosgt motions to this Court requesting admisson pro hac vice are resolved by unpublished
orders that typicdly grant the motion with little or no discusson of the reasons for doing so. Thus, the
mere fact that the Court has not issued a published opinion or order granting a pro hac vice request
nunc pro tunc provides cold comfort to the mgority’'s podgition on this issue because it tells us little or
nothing about the Court’s past practice in this respect. And given this Court’s rule prohibiting both the
Court and counsd from citing to the Court's unpublished orders, see Article |, Rule 16(h) of the
Supreme Court Rules of Appdllate Procedure, no one can draw any inferences whatsoever about the
Court’s past practice in this regard merely by pointing to the absence of any published opinions and
orders on this subject.

-7-



practice law before the courts of record in another state, while temporarily in this state on legal business
* x x ) Section 11-27-13. This statute appears on its face to immunize nonresident attorneys from
compliance with Rhode Idand’s unauthorized practice of law statutes — as long as such attorneys are
admitted to practice in another state and are present in this state “while temporarily * * * on legd
busness” Id. Note that the “legd busness’ that the statute permits is not restricted to legd business
that originates from non-Rhode Idand dlients. 1d. Rather, aslong as the nonresident attorney is vigiting
this state “while temporarily * * * on lega busness’ — even on lega business obtained from Rhode
Idand clients — he or she would not gppear to be engaging in the unauthorized practice of law. 1d.
Thus, even though the regular, continuous, or permanent practice of law in this state by nonresident
atorneys would be unlawful without obtaining admisson to the Rhode Idand bar, legd busness that is
performed “while temporarily in this sate’” by nonresident attorneysis arguably permissble. I1d.

Here, Ferrey’s legd representation of aclient before the Energy Facility Siting Board appearsto
have occurred only “while [he wag] temporarily in this state on legd business” 1d. The record does not
suggest that he regularly has practiced law here. Thus, | do not share the mgority’s belief that granting
nunc pro tunc permisson to Ferrey “would have been ‘tantamount to affixing an ex post facto
imprimatur of gpprova’ and the sanctioning of what gppears to have been the illegd practice of law here
by an out-of-gtate attorney who is not a member of the Rhode Idand bar.” On the contrary, Ferrey
gppears to have been a vigting, nonresdent attorney at law who was authorized to practice law before
the courts of Massachusetts and who has conducted legd business here “while temporarily in this sate”’
to represent a client before the Energy Facility Siting Board. As such, he would gppear to be exempt

from the unauthorized practice of law provisons cited by the mgority.



Fndly, 8 11-27-3 (“Receipt of fees as practice of &w”) has no agpplication to a vidting
nonresdent atorney who is “temporarily in this date on legd busness’ under § 11-27-13. Section
11-27-3 provides that “[a]lny person, partnership, corporation, or association that receives any fee or
any part of afeefor the services performed by an attorney at law shal be deemed to be practicing law
contrary to the provisons of this chapter.” The “person” referenced in 8§ 11-27-3, however, cannot
possibly refer to the attorney rendering the lega services because that would lead to the absurd result
that no attorney (whether a member of the Rhode Idand bar or not) could receive a fee for the services
he or she performed. Rather, 8 11-27-3 isnot triggered at dl until such time as athird party assignee of

a fee owed to an attorney actudly receives a portion of the attorney’s fee. See Pearlman v. Rowell,

401 A.2d 19, 20 (R.I. 1979). Thus, | respectfully disagree with the mgority’s suggestion that 8
11-27-3 bars Ferrey from recelving an atorney’ sfee for hislegd work asavisgting lawyer.

Hence, | would have granted the pro hac vice request nunc pro tunc.
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