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OPINION

PER CURIAM. This case came before the Court for orad argument on September 24, 2001,
pursuant to an order that directed both parties to gppear in order to show cause why the issues raised
by this gpped should not be summarily decided. After hearing the arguments of counsd and examining
the memoranda filed by the parties, we are of the opinion that cause has not been shown and that the
issues raised by this apped should be decided & this time. The facts pertinent to this gpped are as
follows.

The State of Rhode Idand (state), gppeds from the order of a Superior Court trid justice on a
motion in limine to exclude an answering machine tape in its prosecution of defendant Andrew P. Cook
(defendant). The defendant was charged with one count of second-degree sexua assault and one count
of domegtic smple assault. The defendant dlegedly assaulted his estranged wife, Donna Lee Tilley
(Tilley), a her home on the morning of March 29, 1998. Specificaly, the evidence conssted of two

messages | eft by the defendant on Tilley’s answering machine.



It is wdl settled that “[d]ecisons about the admissibility of evidence on relevancy grounds are

left to the sound discretion of the trid judice” State v. Oliveira, 774 A.2d 893, 921 (R.I. 2001)

(quoting State v. Boteho, 753 A.2d 343, 350 (R.I. 2000)). “Absent a showing of abuse of discretion

this [C]ourt will not overturn the trid justice' s ruling on the admissibility of evidence.” 1d. at 917 (quoting

State v. Stewart, 663 A.2d 912, 924 (R.l. 1995)). The trid justice excluded the phone messages,

ruling that the messages were more prejudicia than probetive, pursuant to Rule 403 of the Rhode Idand
Rules of Evidence. Rule 403 provides that “[d]lthough relevant, evidence may be excluded if its
probative vaue is subgtantidly outweighed by the danger of unfar prgudice * * * or needless
presentation of cumulative evidence” In the instant case, there is no evidence that the trid justice
abused his discretion because the tape does not include any threats or evidence of a plan to assault the
victim. The tgpe contains only harsh and vulgar language directed toward Tilley that could be
congdered unfarly prgudicid.

However, in addition to this ruling, we reiterate that “the granting of a motion in limine need not

be taken as a find determination of the admisshbility of the evidence” State v. Fernandes, 526 A.2d

495, 500 (R.l. 1987). Thetrid justice can reconsder the motion in limine during the trid or in rebuttd.
This is because “[tlhe purpose of the motion in limine is to ‘prevent the proponent of potentialy
prgudicid matter from displaying it to the jury * * * in any manner until the trid court has ruled upon its

admissibility in the context of the trial itsaf.” 1d. (quoting Lagenour v. State, 376 N.E.2d 475, 481

(Ind. 1978)). Findly, “[b]y adopting this approach, we do not suggest that a determination made upon
a mation in limine should be ignored by the parties but only that the trid justice may, in gppropriate

circumstances, reconsider such a determination without committing error per s2” Id.



Accordingly, we conclude that the trid justice did not abuse his discretion in excluding the
answvering machine tape. The dtate’'s gpped is denied and dismissed and the order of the Superior

Court is affirmed.
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