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OPINION

Williams, Chief Justice. The parties are before this Court for the second time, in an attempt
to bring closure to a twelve-year dispute over payment for construction of a Brown University (Brown)
gports facility. Most recently, a Superior Court jury determined that Brown owes ADP Marshdl, Inc.
(Marshdl), formerly known as Marshdl Contractors, Inc., over $1.2 million dollars more than it aready
pad for the completed project. Because we conclude that none of Brown's arguments affect the
vdidity of thejury verdict, we sustain both the judgments of the trid justice and the jury award.

|
Factsand Trave

In 1986, Brown issued an invitation for bids to congtruct a state-of-the-art sports facility for its
campus community. Marshdl submitted such a proposal, which was accepted by Brown. The parties
intended to execute a forma written contract, but were unable to agree on the scope of the project as
compared to the price Brown was willing to pay. Regardless, congruction of the “gymnasium,” named
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the Paul Balley Pizzitola Memorid Sports Facility (Pizzitola), began in May 1987. During congtruction,
the parties disagreed on the scope of the cost estimate provided by Marshal. Brown had decided to
pay $7,157,051 for the project. When Marshdl sought additionad payment for items it deemed
“extras,” Brown refused to pay arguing that those costs were included in the origind figure. By January
1989, Pizzitola was nearly complete and the parties had not resolved their disagreement.  Theresfter,
Marshdl filed acivil action seeking to recover the cost of the disouted changes.

The trid justice bifurcated the action, consdering first whether any contract existed between the
parties. Thetrid justice found that an implied-in-fact contract existed. The trid proceeded on the merits
and the jury returned a verdict for Brown. Marshdl gppeded and this Court concluded that no express
or implied-in-fact agreement had ever been reached by the parties concerning the scope of the project
and consequently what costs were included in the price Brown previoudy had stated it would pay. See

Marshdl Contractors, Inc. v. Brown University, 692 A.2d 665, 669 (R.l. 1997) Marshdl I). Thus,

we remanded Marshdl | to the Superior Court for anew trid.

Marshdl amended its complaint and proceeded on the theories of quantum meruit and unjust
enrichment. Thejury in Marshdl || awarded Marshal more than $1.2 million dollars. We address only
those issues that merit our consideration.

[
Proper Measur e of Damages

Before trid, Brown filed a mation in limine asking the trid justice to exclude evidence of the
finished value of Pizzitola because it would not be probative of the proper measure of damages. In its
opinion, absent an express or implied-in-fact contract, Marshdl was entitled to recover only the

reasonable vaue of its services and materias. Marshdl argued that the vaue of the finished Pizzitola,
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that is, the benefit Brown recelved, should aso be conddered. After hearing the arguments of the
parties and consdering the memoranda, the trid justice determined that evidence tending to prove either
measure of damages would be admissible a trid. However, the trid justice advised the parties that he
would recongder the issue when and if the dispute was raised in the tria context.

During Marshdl’s DiPdrillo hearing,* Danid Tully (Tully), an architect and dructurd enginesr,
tedtified that the benefit Brown received, the vaue of the finished Pizzitola, was approximately $12.5
million dollars. Brown raised no objection  Further, Brown raised no other objection at trial or before
ingtructions were issued to the jury to dlow the trid justice to reconsder its agreement. “According to
our well-settled ‘raise or waive' rule, issues that present themselves at trid and that are not preserved
by a specific objection at trid, ‘ sufficiently focused so as to cdl the trid justice' s atention to the basis

for said objection, may not be considered on appedl.”” Cronan ex rel. State v. Cronan, 774 A.2d 866,

879 (R.I. 2001) (quoting State v. Anderson, 752 A.2d 946, 948 (R.1. 2000)).

The trid judtice in this case paid faithful alegiance to our holding in Marshdl | and refused to
permit Brown to continue to argue that an implied-in-fact contract existed. Yet, in doing o, the trid
justice mistakenly dlowed the jury to consder two separate measures of damages when the proper

measure was the fair and reasonable vaue of the work done. See lannuccillo v. Materid Sand and

Stone Corp., 713 A.2d 1234, 1240 (R.I. 1998) (citing Aidlo Congtruction, Inc. v. Nationwide Tractor

Traler Training and Placement Corp., 122 R.l. 861, 865, 413 A.2d 85, 87 (1980)). This measure is

appropriate “where there was no agreement between the parties but a benefit was conferred on the

owner.” 2 Steven G.M. Stein, Condiruction Law 1 11.03[2][€][ii] at 11-87 (2001); see adso Fondedile

SA. v. CE. Maguire, Inc.,, 610 A.2d 87, 97 (R.I. 1992) (“The obligation to pay in cases of

! DiPetrillo v. Dow Chemica Co., 729 A.2d 677 (R.I. 1999).
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quasi-contract ‘arises, not from consent of the parties, as in the case of contracts, express or implied in

fact, but from the law of naturd immutable justice and equity.’”) (quoting Hurdis Redlty, Inc. v. Town of

North Providence, 121 R.I. 275, 278, 397 A.2d 896, 897 (1979)).

In refusing to correct the trid justice' s error, we remind the parties that a decison on a motion
in limine need not be taken as afind determination of the admissibility of the evidence referred to in the

motion. See State v. Fernandes, 526 A.2d 495, 500 (R.l. 1987). A trid justice’ s decision regarding a

moation in limine may be prdiminary or absolute in nature. See id. (dting State v. Bennett, 122 R.I.

276, 286, 405 A.2d 1181, 1187 (1979)). In this case, the trid justice specifically told the parties that
he would reconsder the admissibility of the evidence during trid. 1t was then up to Brown to reassert its
objection at the gppropriatetime. Brown'sfailureto do so was fatd.?

Brown argues that under federal law no objection is required to preserve for apped an issue
rased by motion in limine.  Even if this Court were to consder the applicable federd law, Brown's
argument lacks merit. Both the recently amended Rule 103 of the Federd Rules of Evidence and

pre-amendment First Circuit case law are congstent with Fernandes. See Fed. R. Evid. 103(3)(2)

(“[o]nce the court makes a definitive ruling on the record admitting or excluding evidence, either a or
before trid, a party need not renew an objection or offer of proof to preserve a clam of error for

apped”); United States v. Holmquigt, 36 F.3d 154, 166 (1st Cir. 1994) (holding that provisonal in

2 |In addition, even if the issue had been properly preserved we sill would decline to disturb the jury
verdict based on the doctrine of harmless error. An examination of the interrogatories submitted to the
jurors revedls that the jury was asked what the amount of damages was pursuant to both measures of
damages. The jury found that both the far and reasonable vaue of the work and the fair and
reasonable vaue of the benefit to Brown was $8,979,175.41. The admission of the finished vaue of
Pizzitolawas harmless.
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limine evidentiary decisons must be met during trid by offer of proof or objection to preserve for

appesl).

M1
Enfor ceability of Change Orders

Contrary to our holding in Marshdll |, Brown atempted to convince the trid justice that change
orders it approved and signed were enforceable as “mini-contracts.” Brown's theory, which it properly
preserved, is based on the doctrine of accord and satisfaction. The doctrine of accord and satisfaction
provides that when two parties agree to give and accept something in satisfaction of a right of action
which one has againg the other, and that agreement is performed, the right of action is subsequently

extinguished. See Lamoureaux v. Merrimack Mutua Fire Insurance Co., 751 A.2d 1290, 1293 (R.I.

2000) (Giting Kottis v. Cerilli, 612 A.2d 661, 664 (R.I. 1992)).

The doctrine of accord and satisfaction does not work to transform the change orders a issue
into mini-contracts because of the absence of an origind written agreement. A change order is a
modification or an amendment to an origind agreement. In this case, Marshdl | makes clear that there
is no enforceable origina written agreement. Therefore, we refuse to give credit to Brown's argument,
which would effectively bind the parties to an amendment made to a nonexistent agreement.

Therefore, the trid justice properly declined to require the jury to consider the individua change
orders as binding * mini-contracts.”

Vv
Marshall’s Expert Testimony

Brown next argues that Tully, Marshdl’ s expert witness, was not qudified to testify as an expert
pursuant to Rule 702 of the Rhode Idand Rules of Evidence. This Court will not disturb atrid jusice's

ruling on the admissbility of expert testimony absent an abuse of discretion. See Raimbeault v. Takeuchi
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Manufacturing (U.S), Ltd., 772 A.2d 1056, 1061-62 (R.I. 2001) (citing Gallucd v. Humbyrd, 709

A.2d 1059, 1064 (R.I. 1998)). Pursuant to Rule 702:

“If scentific, technica, or other specidized knowledge will assst the

trier of fact to understand the evidence or to determine afact in issue, a

witness qudified as an expert by knowledge, skill, experience, training,

or education, may testify thereto in the form of fact or opinion.”
“An expert need not have alicense in a narrow speciaty, nor hold a particular title, aslong as his or her
‘knowledge, skill, experience, training, or education’ can deliver a helpful opinion to the fact-finder.”

Rambeault, 772 A.2d a 1061 (quoting Rule 702 and citing Owens v. Payless Cashways, Inc., 670

A.2d 1240, 1244 (R.1. 1996)). “[O]nce an expert has shown that the methodology or principle under-
lying his or her testimony is scientificaly valid and thet it *fits an issue in the case, the expert’ s testimony
should be put to the trier of fact to determine how much weight to accord the evidence.” 1d. (quoting
DiPetrillo, 729 A.2d at 689-90.

We conclude that Tully possessed the “knowledge, skill, experience, training, or education’
required by Rule 702 and his testimony was “relevant, gppropriate, [or] of assstance to the jury.”

Rambeault, 772 A.2d a 1062 (quoting DiPdrillo, 729 A.2d a 686). The tria justice conducted a

lengthy hearing in his function as gatekegper and properly evauated Tully’s qudifications as well as the
relevance and reiability of his methodology. Raimbeault, 772 A.2d at 1062 (citing DiPetrillo, 729 A.2d
a 686). Thus, the trid judtice did not abuse his discretion in quaifying Tully as an expert on the
congruction and value of Pizzitola®

\%
Admissibility of Audit Report

3 As previoudy discussed, the fact that a portion of Tully’s testimony was erroneoudy admitted does
not congtitute reversible error because the issue was not properly preserved.
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At trid, S. James Busam (Busam), Marshdl’s vice president for business development and the
Marshdl executive in charge of the Pizzitola project, testified that the tota unpaid congtruction cost was
$1,209,562.41. Brown then sought to impeach his tesimony by referring to a portion of Marshal’s
fiscd 1989 audited financid statement (audit report) to show that Marshal’s losses were sgnificantly
less than the million-dallar figure. The trid justice decided that the report was inadmissible absent an
adequate foundation, thet is, the expert testimony of an accountant.

“It iswell established that ‘the admissibility of evidence is within the sound discretion of the trid
judtice, and this Court will not interfere with the trid justice's decison unless a clear abuse of that

discretion is gpparent.”” Bourdon’s, Inc. v. Ecin Industries, Inc., 704 A.2d 747, 758 (R.l. 1997)

(quoting Soares v. Nationwide Mutua Fire Insurance Co., 692 A.2d 701, 701-02 (R.I. 1997)).

Furthermore, “this standard is gpplicable to a trid justice's determinations with respect to both the

relevancy of proffered evidence and the adequeacy of the foundation laid for its admisson.” Bourdon's,

Inc., 704 A.2d at 758 (citing Montecalvo v. Mandardlli, 682 A.2d 918, 927 (R.l. 1996) and Puccio v.

Diamond Hill Ski Area, Inc., 120 R.l. 28, 38, 385 A.2d 650, 656 (1978)).

If Brown had its way, Busam would have been dlowed to explain the incons stency between the
figures contained in the audit report and his previous tesimony. Rule 701 of the Rhode Idand Rules of
Evidence provides that lay witness testimony “in the form of opinionsis limited to those opinions that are
(@ raiondly based on the perception of the witness and (b) helpful to a clear understanding of his
tesimony or the determination of a fact in issue” This rule does not dlow lay witnesses to opine on

subjects that require expertise. See Hicks v. Vennerbeck & Clase Co., 525 A.2d 37, 42 (R.I. 1987)

(citing Donahue v. Washburn Wire Co., 492 A.2d 152, 153 (R.I. 1985) (excluding testimony offered
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by lay witness regarding complicated medicd causation issue)). Technical opinions, such as those
required by the audit report in this case, may be better introduced by an expert pursuant to Rule 702.

The trid justice was concerned about the jury’s ability to understand the audit report, absent the
explanation of an expert. Therefore, he advised Brown's attorney that he would reconsder the
admissbility of the report, to impeach Busam, if counsel secured the appropriate expert.  The decision
of the trid justice was an acceptable exercise of his discretion. Brown argues that the report is
admissible under ether the business records exception to hearsay, Rule 803(6), or as a non-hearsay
admission pursuant to Rule 801(d)(2) of the Rhode Idand Rules of Evidence. However, neither the trid
justice nor Marshdl’s attorney were concerned about the audit report's hearsay implications.
Admissihility pursuant to one evidence rule does not automatically bar excluson under a separate rule.
In this case, the complicated nature of the evidence permitted the trid justice to exclude the evidence,
while giving Brown the option to later cal an expert.

VI
Motion for New Trial

After the jury rendered its verdict, Brown filed amotion for new trid, pursuant to Rule 59 of the
Superior Court Rules of Civil Procedure. Brown argued that the damages award was againg the fair
preponderance of the evidence. The trid justice denied the motion, holding that both sides had
presented reasonable and competent evidence on which reasonable minds could differ. The rule of this
Court isthat:

“On a motion for new trid, ‘a trid judice, as he [or she]
consders the pros and cons of such amotion, acts asa*super juror” or
a“[seventh] juror” in that he [or she] makes an independent appraisa of
the evidence in the light of his [or her] charge to the jury. He [or she]

can weigh the evidence and assess the witnesses credibility. He [or
shel can rgect some evidence and draw inferences which ae
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reasonable in view of the testimony and evidence in the record. * * * If
he [or she] determines that the evidence presented an “evenly
bal anced-reasonable minds could differ” Stuation, he [or she] deniesthe
motion.”” Kurczy v. St. Joseph Veterans Association, Inc., 713 A.2d
766, 770 (R.l. 1998) (quoting State v. Doctor, 690 A.2d 321, 329
(R.1. 1997)).

“We have said on numerous occasons that if a trid judice
reviews the evidence, comments on the weight of the evidence and the
credibility of the witnesses, and exercises his [or her] independent
judgment, his [or her] determination ether granting or denying a motion
for new trid will not be disturbed unless he [or she] has overlooked or
misconceived materid and relevant evidence or was otherwise clearly
wrong.” Kurczy, 713 A.2d at 770 (quoting Pantalone v. Advanced
Energy Ddivery Systems Inc., 694 A.2d 1213, 1216 (R.I. 1997)); see
aso Votolato v. Merandi, 747 A.2d 455, 461 (R.1. 2000).

The trid justice consdered Brown's argument that the jury disregarded its ingtructions and
awarded damages that were unsupported by the evidence. However, in the opinion of the trid justice,
both parties presented credible evidence upon which reasonable minds could differ. Therefore, he
refused to disturb the verdict. The transcript reveds that the tria justice conducted the appropriate
examination, and therefore, we will not disturb his decision to deny Brown’s mation.

Furthermore, Brown ill could not prevail in its attempt to resurrect the measure of damages
argument by attacking the jury ingructions in its motion for new trid. Oncethetria judtice ingtructed the

jury on the measure of damages, absent objection, it became the law of the case. See Sarkisan v. The

Newpaper, Inc., 512 A.2d 831, 836 (R.I. 1986) (citing Zawatsky v. Cohen, 463 A.2d 210, 212 (R.I.

1983)).



Conclusion
Accordingly, Brown's gpped is denied and dismissed and the judgment is affirmed. The papers
in the case may be remanded to the Superior Court.
Justice Lederberg did not participate. While Justice Flanders was present at oral argument, he

did not participate in this decision.
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