Supreme Court
No. 2000-410-Appeal.
(KC 94-1035)

Richard C. Wilkinson

V.

The State Crime Laboratory Commisson et d.

Present: Lederberg, Flanders, and Goldberg, JJ.
OPINION

Flanders, Justice.  This is a government-employment dispute involving a whole passdl of
clams and counterclams between a classfied “full satus’ state employee and the state governmenta
entities and individuals that either employed him or supervised his work at the stat€' s crime laboratory.
Both sdes have appeded from the Superior Court judgments that disposed of the parties respective
cdams

To resolve the legal issues presented, we must congtrue provisons of the Merit System Act
(merit system) — spedificdly G.L. 1956 § 36-4-59 (tenure in state service) and § 36-4-38 (dismissal)
— as wdl as the State Crime Laboratory Commission Act (crime lab act), G.L. 1956 § 12-1.2-6. In
addition, we must decide whether certain 1994 amendments to the crime lab act (the 1994
amendments) stripped the plaintiff, Richard C. Wilkinson (plaintiff or Wilkinson), of a property interest
in his “full datus’ as a dassfied employee under the merit sygtem. Findly, we aso must consder

whether the individua defendants — Louis Luzz (Luzzi), who was dean of the Pharmacy Department of
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the defendant Universty of Rhode Idand (URI) and adso served as executive secretary to the
Commisson, and Demnis Hilliard (Hilliard), who was the director of the crime laboratory, defamed
Wilkinson and whether Hilliaod committed contempt of court! With respect to defendants
counterclaims, we address whether, as part of his employment at the crime laboratory, Wilkinson was
entitled to recelve certain benefits and compensation from ether or both defendants, URI, and the
defendant State of Rhode Idand (state). For the reasons classified below, we reverse in part the rulings
on summary judgment, affirm the find judgment embodying the trid justice's rulings, and remand this
case to the Superior Court for further proceedings consistent with this opinion. The pertinent facts and

trave of this case are asfollows.

! Wilkinson raises numerous arguments on gpped that he has faled to brief properly for this

Court’sreview. Although he ligts twelve different specifications of error on gpped, the mgority of them
are not discussed in the body of his brief. Smply stating an issue for gppellate review, without a
meaningful discusson thereof or legd briefing of the issues, does not assist the Court in focusing on the

legal questions raised, and therefore condtitutes a waiver of that issue. See O'Rourke v. Indudtria

Nationa Bank of R.I., 478 A.2d 195, 198 n.4 (R.l. 1984) (citing Mercurio v. Fascitdli, 116 R.I. 237,

354 A.2d 736 (1976), and holding that the plaintiff’s failure to present legal authorities and to argue an
asserted error of the trid court in their legd brief condtituted a waiver of that dleged error). See dso
Article I, Rule 16 of the Supreme Court Rules of Appellate Procedure, “Briefs” Accordingly, of

Wilkinson's twelve issues raised on apped, we deem the following to be waived by reason of improper

briefing: (1) whether Wilkinson's 1992 termination violated his federd and state due-process rights; (2)

whether defendants violated Wilkinson's due-process rights when they failed to reingtate him in 1994 to

the pogition of acting director of the crime lab and denied him longevity benfits; (3) whether defendants
refused in bad faith to accede to Wilkinson's demand of employment and money, thereby violating his

due-process rights; (4) whether defendants terminated Wilkinson in violation of state law in retdiation
for his ingstence that the crime lab should be managed in accordance with state law; (5) whether the

“leedership of URI” and Hilliard tortioudy interfered with Wilkinson's employment relationship with the

Commission; (6) whether defendants retdiated againgt Wilkinson for his reporting to the proper

authorities about the crime lab’'s management, in violation of G.L. 1956 chapter 50 of title 28; (7)

whether defendants dleged violations of chapter 50 of title 28 and the “other cited statutes and

provisons’ damaged Wilkinson.  Because we hold that the 1994 amendments did not reclassify

Wilkinson into a “limited term” agppointee, we do not reach his dterndive arguments concerning

reclassfication.
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Factsand Travel

In 1971, Wilkinson began working as a crimindist for the state in what was then known as the
Laboratories for Scientific Crimind Investigation (laboratory), located at URI’s Kingston campus.  In
June 1973, he became the laboratory’s assistant director. In 1978, however, the General Assembly
enacted G.L. 1956 chapter 1.2 of title 12, via P.L. 1978, ch. 206, § 2, which established the State
Crime Laboratory Commission (commission), a hamed defendant herein. It dso enacted G.L. 1956
chapter 1.1 of title 12, viaP.L. 1978, ch. 205, art. VIlII, § 1, which established the State Centrd Crime
Laboratory (lab or crime lab) at URI.? Section 12-1.1-8 authorized the commission, among other
things, to pay the sdaries of lab employees and to monitor the crime lab's generd operation. Although
the Genera Assembly did not authorize URI in 1978 to supervise the commission’s employees or to
manage the lao's activities, nevertheless, URI did so by exercising a close oversight of the lab and its
personnd .3

In July 1988, after obtaining twenty years of state-service credit, plaintiff achieved “full satus’
under the dat€'s merit sysem as a classfied commisson employee for which he recaved his

twenty-year certificate* In 1990, as pat of a sdary negotiation, the date offered plantiff the

2 The 1981 reenactment of G.L. 1956 chapters 1.1 and 1.2 of title 12 reorganized the 1978
enactment. All references herein to the 1978 enactments are to their origind chapter and section
numbersin the Generd Laws.

8 The 1978 enactment of G.L. 1956 § 12-1.2-3 provided that “[t]he dean of the college of
pharmacy at the university of Rhode Idand [where the crime lab is located] shal serve as the executive
secretary of the commisson.” Section 12-1.2-12 dso provided that “[t|he commission is hereby
directed * * * to confer with the University of Rhode Idand as to the continued utilization of facilities,
scientific equipment and personnd avalable” Although the crime lab act did not authorize URI to
manage the lab and its employees, the location of the lab on URI’s campus, plus over twenty years of
URI’s de facto involvement in running the lab, resulted in both URI and the commission exercisng some
form of joint oversght of the lab.

4 The record does not reved exactly how Wilkinson obtained twenty years of service credit in
1988 after he began working for the state in 1971. Wilkinson's complaint aleged that he had achieved
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nonclassified pogition of associate professor of toxicology at URI, in addition to his preexisting position
as assigtant director of the crime lab. The state dso dlowed plaintiff to work fewer hours, for the same
sday. Wilkinson accepted the offer, and in March 1991, the State gppointed him acting director of the
crime lab.

The present dispute arose with respect to a disagreement over what entity or entities actudly
employed Wilkinson and to whom he was required to report. By letter dated January 8, 1992, Luzzi
notified Wilkinson in writing that he was being fired for his dleged insubordination to Luzzi and to URI.
On or about February 24, 1992, the commission ratified the action taken by Luzzi and terminated
Wilkinson from state employment. On June 30, 1992, however, the commission decided that it should
provide Wilkinson with a post-termination hearing. The commisson held that hearing on July 22 and
23, 1993, after which it referred the matter to the Attorney Generd’s office (AG) for findings of fact
and conclusions of law (a desgnee of the AG chared the commission). The AG determined that
Wilkinson and dl other employees of the crime lab were not URI employees, rather, such employees
were satutorily respongble to the commission done. Thus, the AG concluded, Luzzi lacked authority
to act as Wilkinson's superior. The AG dso concluded that Wilkinson could not have been
insubordinate to Luzzi because Wilkinson was respongble only to the commission (rather than to Luzz

and URYI), and that his termination for aleged insubordination had been improper.

full satus as a classfied date employee under G.L. 1956 § 36-4-59 (providing tenure to state
employees who have achieved twenty years of service credit). In his brief, and a ord argument,
however, Wilkinson suggested that he had achieved full status under both § 36-4-59 and G.L. 1956 §
36-5-7, entitled “ State employees -- Veterans’ (providing tenure after fifteen years of ate service to
state employees who are honorably discharged veterans of the United States armed forces). As noted
below, the statutes are identicd concerning the full-status benefits that they confer on such employees,
differing only in the number of years of service credit needed to achieve full status. See note 13, infra
Both of these datutes are subject to a“sunset” provison making them ingpplicable “to those employees
whose base entry dateis after August 7, 1996.” See § 36-4-59(b) and § 36-5-7(b).
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After his termination, Wilkinson filed a cdlam for unemployment compensation benefits. Initidly,
the director of the Department of Employment Security (DES) denied Wilkinson's claim, stating that he
had been discharged for “proved misconduct,” and was thereby barred from receiving unemployment
benefits by G.L. 1956 § 28-44-18. The defendants URI and the commisson were parties to the
adminigrative proceedings and to the adminidirative apped to the Digtrict Court under G.L. 1956 §
42-35-15 of the Administrative Procedures Act) that followed the agency’s denid of benefits to
Wilkinson.

The Didrict Court referred the matter to a magter, who ultimately issued written findings of fact
and law. Theregdfter, the Digrict Court duly adopted the master’ s findings and recommendations as the
decisgon of the court and entered judgment thereon in favor of Wilkinson The Digtrict Court ruled that:

“[It is cdlear that the Univergty’s view of its authority over the Crime
Laboratory was contrary to law. No rational person may suggest that
date employees by their adminidrative action may overrule duly
promulgated laws. From the record before the [DES] Board it cannot
be determined when in recent higtory this illegd encroachment first
occurred. It mattersnot. It is aso irrdevant whether the adminidrative
authority asserted by [URI] was the result of a smple misunderstanding,
mere presumptuousness, an abdication of respongbility by others, or an
intentiond usurpation. * * * Therefore a dl times rdevant [Wilkinson|
was answerable only to the [cJommission.”

In effect, the Didrict Court’s decison declared that from 1978 to the time of the court’s
decison, Wilkinson had been a classified employee of the commisson — and not of URI. Because
defendants did not seek this Court’s review of that ruling, the Didrict Court’s judgment became find
and binding on defendants.

Later, in 1994, the commission requested an advisory opinion from the Attorney Genera (AG)

to determine whether Wilkinson's acceptance in 1990 of the position of associate professor at URI had
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dtered his full gatus under the merit system as a classified state employee. The AG opined that
Wilkinson's acceptance of the URI associate professorship postion had no effect on his classfied
full-status employment with the state. As a commisson employee, Wilkinson, the AG concluded, could
be fired only for cause; that he had never been informed that accepting the associate professorship
position a URI would affect his rights under the merit system; and that, in any event, Sate employees
like Wilkinson could not vdidly waive rights that they were unaware they were surrendering. As a
result, the AG recommended that the commission reingtate Wilkinson to his commission job with back
pay.

Pursuant to the AG’'s recommendation, the commisson reinstated Wilkinson to his job a the
lab. But the commisson reingtated Wilkinson as a crimindis, a lower-ranking position than his former
job as assgtant lab director. In response to this unsatisfactory reinstatement, and to resolve other
disputes over the restoration of his employment benefits, Wilkinson ingtituted this Superior Court lawvsuit
in 1994 — well before hisfind discharge occurred, in 1996.°5

Thereefter, in 1994, the Genera Assembly amended the crime lab act to convert dl commission
jobs at the lab into “limited gppointment postions of the board of governors for higher education and
[they] shdll be subject to al employment policies, practices, and procedures of the board of governors
for higher education and the University of Rhode Idand.” Section 12-1.2-6, as amended by P.L. 1994,

ch. 50, 8 2. Then, in 1996, apparently a the urging of Luzzi and Hilliard, the commisson terminated

s Thus, this action dready was pending in 1996 when the commisson refused to regppoint
Wilkinson to his job a the lab — or to any other job in state government.  Also, in 1996, before the
commission decided not to regppoint or retain Wilkinson in his lab job, a Superior Court justice had
issued a regtraining order againgt lab-director Hilliard, preventing him from taking any adverse action
againg Wilkinson in retdiation for his refusal to cdlean a contaminated safe at the [ab. Nevertheless, the
next day Hilliard informed the commission about Wilkinson's refusal to clean the safe.
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Wilkinson from his employment with the state by refusng to regppoint him to his crimindist job at the
lab, assarting that his limited-term position there had expired. The commisson's refusd to regppoint
Wilkinson occurred without any assertion of cause to discharge him from state employment.

Wilkinson then amended his complaint to chalenge his termination. In due course, the case
proceeded to summary judgment in the Superior Court, after Wilkinson and defendants had filed
cross-moations seeking this relief.  Wilkinson contended that, as a matter of law, he was a classfied
full-gtatus employee who could not be terminated from dtate employment without just cause. The
defendants argued, however, that, because of the 1994 amendments, Wilkinson had become a
datutorily appointed limited-term employee of URI. Consequently, they urged that he had logt the
benefits previoudy afforded to him when he was a dassfied, full-gatus employee of the commission
under the merit system.®

In response, Wilkinson argued points too numerous to be recited here,” but the motion judtice
ruled that the 1994 amendments condituted a later-enacted and more specific Satute that took
precedence over the earlier-enacted, generd provisions of the merit system. Consequently, the motion
justice dismissed most of Wilkinson's clams, including one for wrongful discharge, because the court
determined that he was, as a matter of law, a limited-term appointee subject to termination without
cause a the end of histerm. The motion justice, however, dlowed Wilkinson's contempt claims against
Hilliard and defendants counterclams againgt Wilkinson to proceed to a nonjury trid on an agreed

satements of facts.

6 Seenote 9, infra
7 Seenote 1, supra.



At the conclusion of the nonjury trid, the trid justice found that Wilkinson had falled to prove his
contempt case againg Hilliard because he could not show that Hilliard was aware of the restraining
order when he had informed the commission about Wilkinson's dlegedly insubordinate refusd to clean
up a contaminated safe a the lab.  Furthermore, the trid justice ruled that defendants counterclams
agang Wilkinson — seeking rembursement of the employment benefits he had received when he
worked at the lab — were basdess because whatever benefits Wilkinson had received when he
worked there, he received them in connection with his crime-lab employment and not because he was
consdered a URI employee. In essence, the trid justice ruled that the benefits Wilkinson had received
while working a the lab were legitimate congderation for his work there, regardless of what
governmentd entity or entities actualy employed him during the yearsin question.

On apped, Wilkinson argues that the 1994 amendments did not — and, indeed, could not —
have any effect on his dassfied full-status employment with the date.  Even though the amendments
subjected him to the oversight and employment practices of URI, he contends, they did not and could
not have divested him of his tenure as a classfied full-gdatus state employee, one who could not be
dismissed or terminated from state employment without just cause. He therefore requests that this
Court order his reingatement to state-government employment and award him damages and benefits
commensurate with his clams. The defendants respond that, as a result of the 1994 amendments,
Wilkinson logt his dassfied full-gatus employment and became a nonclassfied, limited-term URI
employee who could be terminated or not regppointed with or without cause.

The defendants counterclaims also questioned Wilkinson's employment status at the crime lab.
They contended that, because Wilkinson was a commisson employee from 1978-1994 when he

worked at the lab, but not a URI employee, he was not entitled to the sdary he received, to the tuition
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waivers he obtained for his children, or to a shortened work week — dl of which, they contend, were
available only to URI employees. Wilkinson argues that the trid justice correctly decided that he wasin
fact entitled to these benefits as a result of his commisson employment a the crime lab, even though
URI was not his statutory employer during this period.
Analysis
I. Claims Disposed of by Summary Judgment
A. Did Wilkinson’s classified full-status employment under the merit system vest
him with a protected property right entitling him to due process and to
just-compensation protections?

In granting summary judgment in favor of defendants, the motion justice ruled that Wilkinson
had achieved full statusin his dassified position at the crime lab in 1988, but that “the plaintiff’s classified
datus terminated when the legidature [in the 1994 amendments] made dl postions of the lab limited
appointment positions subject to the approva of the Commisson.” The motion judtice further ruled thet,
after the 1994 amendments, “as a matter of law, plaintiff had no congtitutiondly protected interest [as a
limited-agppointment, crime-lab employee] * * * to which due-process protections attached.”® She
basad this concluson on her belief that the 1994 amendments had stripped Wilkinson of his classfied

full-status employment at the crime lab because the 1994 crime-lab amendments were a specific-effect

datute that superseded the generd, earlier-enacted provisons of the merit sysem. See Casey v.

8 It should be noted that defendants legd pogtion is that “[a]s a limited term appointee
[Wilkinson] has no due process or other right to re-appointment * * *” and that “[n]o causeis required
to disapprove an gppointment.” Thus, defendants have argued on apped that Wilkinson's gppropriate
remedy was an gpped to the Personnd Appeals Board (PAB). But if the 1994 amendments truly had
converted Wilkinson to a limited-term, nonclassified employee, as defendants contend, then the PAB
would have lacked jurisdiction to hear his gpped. See Rhode Idand Board of Governors for Higher
Education v. Newman, 688 A.2d 1300, 1303 (R.l. 1997) (holding that “the [PAB] has no jurisdiction
over non-classfied employees who are subject to the exclusive control of the commissioner of higher
education * * *7),
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Sundlun, 615 A.2d 481, 483 (R.l. 1992) (holding that G.L. 1956 § 43-3-26 embodies a policy of
statutory congtruction that requires courts to give precedence to a specific Satute over a generd datute
when the two are in conflict).

This Court “reviews the granting of a summary judgment motion on a de novo bass” M & B

Redlty, Inc. v. Duvd, 767 A.2d 60, 63 (R.I. 2001) (citing Marr Scaffolding Co. v. Fairground Forms,

Inc,, 682 A.2d 455, 457 (R.I. 1996)). “In conducting such areview, we are bound by the same rules

and standards as those employed by the trid justice” 1d. See Rotdli v. Catanzaro, 686 A.2d 91, 93

(R.I.1996). “[A] party who opposes a motion for summary judgment carries the burden of proving by
competent evidence the existence of a digputed materid issue of fact and cannot rest on dlegations or

denids in the pleadings or on conclusions or legd opinions.” Accent Store Design, Inc. v. Marathon

House, Inc., 674 A.2d 1223, 1225 (R.l. 1996). “Rather, by affidavits or otherwise [the opposing party

has] an affirmative duty to sat forth specific facts showing that there is a genuine issue of materid fact.”

Providence Journd Co. v. Convention Center Authority, 774 A.2d 40, 46 (R.l. 2001) (quoting Bourg

v. Bristol Boat Co., 705 A.2d 969, 971 (R.I. 1998)).

We will affirm the granting of a summary judgment if, after reviewing the evidence in the light
mogt favorable to the nonmoving party, we conclude that no genuine issue of materid fact existed and

that the moving party was entitled to judgment as a matter of law. Woodland Manor 111 Associates v.

Keeney, 713 A.2d 806, 810 (R.l. 1998). For the reasons stated below, we hold that, as a matter of
law, the motion judtice erred when she granted summary judgment in favor of defendants, on the
contrary, Wilkinson was entitled to a grant of summary judgment on his condtitutiona clams because, as
amétter of law, the 1994 amendments did not divest him of his classfied full-gatus employment with the

state.
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Under 8§ 36-4-2 the classified service “shal comprise dl podtions in the state service now
exiging or hereinafter established, except the following specific postions* * * or hereinafter specificaly
exempted * * *” Because neither commisson employees nor lab employees were listed in § 36-4-2
when Wilkinson was gppointed to his crime-lab job, employees holding these positions served within
the sate's classfied servicee Moreover, 8 36-4-38 provides in relevant part that “[a] classfied
employee with permanent satus may be dismissed by an gppointing authority whenever he or she
congders the good of the service to be served thereby, stated in writing, with full and sufficient reason,
and filed with the personnel adminidrator. * * * In every case of dismissd, the gppointing authority

dhdl, on or before the effective date thereof give written naotice of this action and the reason thereof to

the employee and shdl file a copy of the notice with the personnel adminigtrator * * *.” (Emphess

added.) See Anidlov. Marcdlo, 91 R.I. 198, 206, 207, 162 A.2d 270, 274 (1960) (holding that an

appointing authority cannot summarily dismiss a classified employee, and that the language “ the good of
power to dismiss for cause”) (modified by subsequent stautory amendments). Nonclassified
employees of URI, however, are under the exclusive control of the commissioner of higher education.

See Rhode Idand Board of Governors for Higher Education v. Newman, 688 A.2d 1300, 1303 (R.I.

1997).

The merit sysem aso provides that “[€]very person who shdl have twenty (20) years, not
necessarily consecutive, of service credit, the credits having been earned in ether the classfied,
nonclassfied, or unclassfied service of the state or a combination of both, shal be deemed to have
acquired full gtatus in the pogtion he or she holds at the time of obtaining twenty (20) years of service

credit.” Section 36-4-59(a)(1). Nevertheless, “this section shal not apply to employees of the state
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government whose method of gppointment and sdary and term of office is specified by statute.” Section
36-4-59(a)(2)(iii). The defendants argue that, whatever Wilkinson's status was before 1994, the 1994
amendments dtered his status because they provided that his method of appointment was henceforth to
be one specified by satute, thereby removing him from the rolls of the merit system.

It is undisputed, however, that as of 1988 Wilkinson had accumulated twenty years of service
credit and that, when he was hired in 1971 and working at the crime lab in 1988, his position there was
not statutorily specified. Thus, in 1988 he achieved full Satus under the merit sysem in his dassfied
position as a commission employee working at the crime lab.  Although the 1994 amendments specified
that, effective on the date of passage, employees of the crime lab would be limited-term appointees
subject to URI employment rules and practices, the amendments did not dter Wilkinson's preexisting
protected status by rendering his previous crime-lab gppointment one that was statutorily specified.®

We firg consder whether, as of 1994, Wilkinson possessed a legitimate claim of entitlement to
continued employment under the merit sysem. A “sae employee who, under date law or rules
promulgated by date officids, has a legitimate cdlam of entitlement to continued employment absent
aufficient cause for discharge, may demand the procedurd protection of due process” Lynch v.

Gontarz, 120 R.I. 149, 157, 386 A. 2d 184, 188 (1978); see adso Barber v. Exeter-West Greenwich

School Committee, 418 A.2d 13, 19-20 (R.l. 1980) (holding that a tenured teacher who can be

dismissed only for good cause has alegitimate clam of entitlement to his or her pogition, and may not be

o The 1978 versonof G.L. 1956 § 12-1.2-6 (12-1.2-9) provided that the commisson would
have find appointive authority over dl crime lab pogtions, thereby rendering them “classfied” postions.
The 1994 amendments to § 12-1.2-6 provided that, effective on the date of its passage, al postionsin
the crime lab “shal be consdered limited gppointment positions’ and that URI would have the authority
to make such gppointments, thereby converting lab employees into nonclassfied gppointments and
removing them from the Personnd Appedls Board jurisdiction. See Newman, 688 A.2d at 1303.
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deprived of it without due process of law). The United States Supreme Court has had severd
opportunities to discuss what condtitutes a property right that will entitle its holder to the due-process
protections of the Fourteenth Amendment to the United States Condtitution. Frequently, these issues
have arisen in the context of educationd ingtitutions that grant tenure to teachers or professors® In

Board of Regents of State Colleges v. Roth, 408 U.S. 564, 92 S.Ct. 2701, 33 L.Ed.2d 548 (1972),

the Supreme Court defined what congtituted a protected property interest in an employment benefit.
Specificaly, the high Court stated that:

“To have a property interest in a benefit, a person clearly must have
more than an abstract need or desire for it. He must have more than a
unilateral expectation of it. He mugt, insteed, have a legitimate claim of
entittement to it. It is a purpose of the ancient indtitution of property to
protect those clams upon which people rely in their dally lives, reliance
that must not be arbitrarily undermined * * * [and that property
interests| are created and their dimensions are defined by exigting rules
or understandings that stem from an independent source such as sate
law -- rules or understandings that secure certain benefits and that
support claims of entitlement to those benefits” 1d. at 577, 92 S.Ct. at
2709, 33 L.Ed.2d at 561.**

Applying these standards to the dtatutes before us, we note that the dtate's merit system
contains a two-tiered system of state employment. Thefird tier is the classfication of state employment
positions. The second tier is the tenure in state employment that an employee achieves after a specified

number of yearsin state service. But see footnote 4, supra. We turn firgt to the classfied service.

10 It should be noted that § 36-4-59 istitled “Tenure in State service.”

1 See also Pary v. Sndermam, 408 U.S. 593, 92 S.Ct. 2694, 33 L.Ed.2d 570 (1972) (holding
that property is not limited to technicad forms, but encompasses a broader definition). “A person’s
interest in a benefit is a ‘property’ interesx * * * if there are such rules or mutudly explicit
understandings that support his clam of entitlement to the benefit * * *.” 1d. at 601, 92 S. Ct. at 2699,
33 L.Ed.2d at 580.
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In goplying these condtitutiond principles to the classfied service, it is evident that achieving
permanent classified status under the merit system grants to the state employee in question a legitimate
clam of entitlement to continued employment with the sate. As aresult, an employee who has achieved
permanent classfied gaus in his or her employment with the state has a property right in continued
government employment and is entitled to due-process protections before he or she can be deprived of
that property right. On the other hand, a classfied employee is not totdly insulated from termination.
For example, if the State determines that cause exigts to terminate the employee or that it is necessary to
lay off, reorganize, or otherwise abolish a classfied employee' s pogition, it is entirely possible, and even
probable, that such a decison would be upheld “for the good of the service” — unless the decison was
arbitrary, pretextud, or irrationd. But a raiond, non-pretextud, and non-arbitrary employment
decison would provide cause for termination — provided, of course, that procedural due-process
rights were duly afforded to the terminated employee.

We next examine the effect of achieving full status under § 36-4-59. Once an employee, in any
category of date service, has accumulated twenty years of service credit, he or she is provided with
even greater protections than those afforded to mere classfied employees. A classfied full-gatus
employee still may not be fired except for cause. The definition of what congtitutes cause, however, is
dtered by the datute after the employee achieves “full satus’ protection. For example, a full-gatus
employee may not be separated from state service because of layoffs or reorganizations. The full-status
employee whose position is logt through layoffs or reorganization sill “shdl be retained within the Sate
sarvices in apogtion of amilar grade” Section 36-4-59(a)(2)(ii). Moreover, and more importantly for

the case a bar, an employee who achieves full status (classfied or otherwise) acquires full gatusin “the
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position he or she holds a the time of obtaining twenty (20) years of service credit.” Section
36-4-59(a)(1).

Although this Court has not had the opportunity to comment directly on whether a government
employee's achievement of classfied or full status under the merit system cregtes a property right
subject to condtitutiona protections, we have suggested as much in the past. In the case of Blanchette
v. Stone, 591 A.2d 785, 787 (R.l. 1991), the Court was called upon to construe § 36-5-7, another
provison of the merit sysem. The plantiff in Blanchette was a Rhode Idand State Police officer, who
involuntarily was “retired” from the sate police force. In chdlenging his“retirement,” Blanchette argued
that he had achieved full-status protection under the merit system, and therefore could be “retired” only
for cause. The Court ultimately held that the Legidature never intended the merit system's full-status
protections to apply to state police officers!? In so holding, however, the Court stated that “8§ 36-5-7
was never intended to apply to members of the Rhode Idand State Police, and without the protections

afforded under § 36-5-7, Blanchette acquired no property interest in continued employment that would

assure him of due-process protections.” Blanchette, 591 A.2d at 787. (Emphasis added.) Thus, in
Blanchette, we dluded by negative inference to the fact that a state employee would, in fact, obtain a
property interest in continued state employment by achieving full status under the merit system.

In addition, the United States Supreme Court’s definition of a property right indicates that a
date statute can confer a property interest on government employees, thereby entitling those employees
to the due-process and just-compensation protections that are found in both the state and federal

conditutions. And unlike the seniority rights and other Statutory veterans benefits that were a issue in

12 As unclassfied employees, the date police “serve]] a the pleasure of [their] appointing
authority.” Blanchette v. Stone, 591 A.2d 785, 787 (R.l. 1991). Therefore, they do not receive the
benefits of classfied employees.
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Brennan v. Kirby, 529 A.2d 633, 641 (R.l. 1987), Wilkinson actually had received the classified

full-gtatus benefits conferred on him by the state when the legidation in question was enacted. Thus, as
of 1988, when Wilkinson completed his twenty years of state service credit and received his full-gatus
cetificate, this satutory benefit had matured from a mere gratuity or floating expectancy into a
full-blown vested property right.* We therefore explicitly hold that achieving full satus under the merit
system provides state-government employees with a property right in the position and dassfication that
they hold a the time they achieve full datus entitling such employees to dueprocess and
just-compensation protections againgt any attempted elimination or dteration of their property rights.
Since 1988 Wilkinson has possessed a property interest in his classfied full-status employment
with the state. Thus, he could not have been deprived of that interest without due process of law. Nor
can the date take that interest away from him without cause to do <o, or, lacking such cause, without

paying him just compensation.’* Consequently, the hearing justice was incorrect when she held that

13 The digtinction between a damant’'s potentia digibility for a gatutory benefit and actudly
qudifying to receive it for purposes of establishing a vested property interest or contractud right in the
benefit was aso dipositive in D. Corso Excavating, Inc. v. Poulin, 747 A.2d 994 (R.I. 2000) (holding
that the clams to a statutory benefit had not yet vested when the Legidature diminated the benefit) and
Retired Adjunct Professors v. Almond, 690 A.2d 1342 (R.I. 1997) (noting that the employees affected
by alegidative reped of satutory benefits were not required to forfeit any payments due them for work
they aready had performed; rather, they were suing to enforce their mere expectation at retirement of
receiving future reemployment opportunities according to the statutory scheme as it then existed).

14 Nether URI nor the commission raised the defense of sovereign immunity with respect to this
agpect of Wilkinson's clams, nor could they have done so successfully. The defendant URI has long
been held amenable to suit. See University of Rhode Idand v. A.W. Chesterton Co., 2 F.3d 1200 (1st
Cir. 1993) and Vanlaarhovenv. Newman, 564 F.Supp 145 (D.R.l. 1983) (both holding that URI is not
an dter ego of the gate, and thus it cannot invoke the defense of sovereign immunity). Moreover, even
assuming arguendo that the commission would qudify as an arm or an dter ego of the Sate, it could not
avoid a clam seeking to vindicate a protected property interest in statutory employment benefits by
invoking the doctrine of sovereign immunity. See, eg., R.I. Congt. art. 1, sec. 16; see dso Pdlegrino v.
The Rhode Idand Ethics Commisson, No. 2000-132-A. (R.1., filed January 30, 2002) (holding that
sovereign immunity does not protect the state from clams for statutory employment benefits that
constitute a protected property interest).
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Wilkinson possessed no “protected interet” in his full-status employment with the state when the
Legidature enacted the 1994 amendments.

B. What effect, if any, did the 1994 amendments have on Wilkinson's classified
full-status employment?

The defendants argue that the 1994 amendments stripped Wilkinson of his classfied full-satus
employment and that the General Assembly possessed the inherent authority to dter its prior policy by
enacting such amendments. Moreover, defendants argue, the specific provisons of the 1994
amendments take precedence over the generd provisons of the merit sysem. It is true that when
datutes conflict, a later-enacted specific statute will be given effect over the earlier-passed generd
datute. See § 43-3-26 (requiring the harmonization of Statutes, but if that is not possible, then the
specific statute trumps the generd datute).

This Court, however, long has held that “datutes and their amendments are applied

prospectively.” Lawrence v. Anheuser -Busch, Inc,, 523 A.2d 864, 869 (R.l. 1987). (Emphess

added.) From and after the effective date of the 1994 amendments, all crime lab jobs were converted
into so-caled limited-gppointment positions subject to URI’s employment rules and practices. But
government employees like Wilkinson who aready had achieved dassfied full satus under the merit
system did not lose that classified full status merdly because a position they held after achieving full satus
became a limited-term gppointment on the effective date of the statutory amendment. The terms of
particular crime-lab jobs may well have come to an end as of the result of the 1994 amendments, but
Wilkinson's dassfied full-status protection under the merit system survived those changes. * Only when
‘it appears by clear, strong language or by necessary implication that the Legidature intended’ a statute

to have retroactive application will the courts apply it retrospectively.” Hydro-Manufacturing, Inc. v.
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Kayser-Roth Corp., 640 A.2d 950, 954-55 (R.I. 1994) (quoting VanMarter v. Royd Indemnity Co.,

556 A.2d 41, 44 (R.l. 1989)).

Here, no specific language in the 1994 amendments supports defendants postion that these
enactments retroactively stripped Wilkinson of his full-status employment.  In the absence of such
language, or indeed any evidence to the contrary, this Court will gpply the generd rule that “datutes
operate progpectively from and after the effective date of the satute. It isonly in the event that a Satute
contains clear and explicit language requiring retroactive application that a statute will be interpreted to

operate retrospectively.” Avanzo v. Rhode Idand Department of Human Services, 625 A.2d 208, 211

(R.I. 1993) (halding that attempt by governmentd entity to gpply a Satute changing wefare digibility
requirements by establishing a limit on the length of time a totdly incapacitated adult might recelve
benefits should not have been applied to exiding recipients by counting benefit months prior to the
effective date of the statute). Thus, the 1994 amendments affecting the status of crime lab employees
are vdid only for those employees who had not obtained a protected property interest in their full-status
employment before the 1994 amendments. There is, therefore, no conflict between the 1994
amendments and the merit sysem necessitating the gpplication of the “trumping” provison of §
43-3-26.

The defendants aso argue that, snce 1971, Wilkinson aways has been a nonclassfied
limited-term appointee under URI’s employment policies and practices. This contention, however,
completely ignores the Didrict Court’s ruling to the contrary in Wilkinson's 1993 gpped that reversed
DES's refusd to award him unemployment compensation.  This Court has held that the doctrine of

collaterd estoppd prevents the re-litigation of an issue actudly litigated and determined between the

same parties or their privies. Casco Indemnity Co. v. O Connor, 755 A.2d 779, 782 (R.l. 2000).
-18-



“[F]or collateral estoppel to apply, three factors must be present: ‘there must be an identity of issues;
the prior proceeding must have resulted in a final judgment on the merits; and the party against whom

the collaterd estoppel is sought must be the same as or in privity with the paty in the prior

proceeding.’” Id. (quoting Commercid Union Insurance Co. v. Pelchat, 727 A.2d 676, 680 (R.I.
1999)). All three of these dements are satisfied in this case.  The defendants were parties to
Wilkinson's action seeking unemployment compensation; at issue was what government entity actudly
employed Wilkinson, and what was his actua government-employment status. Findly, defendants, as
they acknowledged at ora argument, never sought further review of the Didrict Court’s find judgment
holding that Wilkinson was a commisson employee who had achieved “full-status’ protection in hisjob.
Therefore, this Court will not entertain arguments concerning what entity employed Wilkinson or what
type of date employment he hed. As determined in the earlier Digtrict Court action, Wilkinson was
never a URI employee, but was a dl times a classfied commisson employee who had achieved full
datus or tenurein hisjob.

Moreover, defendants counterclams for reimbursement of tuition benefits and compensation
were based on Wilkinson's status as a classfied employee of the commisson, a least from 1978 -
1994. Because of the preclusve effect of the Digtrict Court’s find judgment, and the tacit waiver of
thisissue in defendants’ briefs, the Court will not, at this late date, entertain reargument on an issue that
aready has been decided and that defendants gpparently have conceded. Moreover, we are in
complete agreement with the Didrict Court’s interpretation of the gpplicable statute. Under the origina
crime lab act, Wilkinson was a classfied employee of the commission, but not URI.

In sum, we hold that Wilkinson's classified full-status employment was not affected by the 1994

amendments.  When he achieved this status in 1988, Wilkinson obtained a property interest in his
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continued employment with the commission such that he could not be terminated from date service
except for cause, nor could he be “reorganized” into a different limited-term classification without paying
him just compensation for taking his protected property interest in his full-status employment.  Thus,
when defendants declined to “regppoint” Wilkinson to a limited-term position in 1996 and refused to
retan him as a dassfied full-gatus sate employee, they violated the merit system, which prohibited
them from dismissng Wilkinson from state service without cause to do 0. Thus, as a matter of law,
Wilkinson was entitled to a grant of summary judgment on this clam, and we vacate so much of the
moation justice s summary judgment thet isincongstent with this determination.
C. Wilkinson’s Defamation Claims
Wilkinson dso leveled defamation claims againg the individud defendants, Luzzi and Hilliard.
Luzzi’s dlegedly defamatory statements were contained in certain memoranda that he had sent to
Wilkinson in 1991 and 1992.*° The statements Hilliard dlegedly uttered were smilar to those of Luzz,
though he directed his remarks to the commisson The motion judice hed that, in reviewing the
dlegedly defamatory dtatements, “the court can discern no defamatory meaning here’ and that “a
worgt, [these] assertion[s] would seem to be privileged.” The hearing justice granted summary judgment

in favor of Luzzi and Hilliard.

15 The memoranda included (1) a memorandum dated October 4, 1991, requesting an accounting
of vacation time; (2) a memorandum dated October 7, 1991, in which Luzzi expressed his belief that
Wilkinson was employed by the Board of Governors, (3) a memorandum dated November 12, 1991,
reprimanding Wilkinson for insubordination and requesting an accounting of time; (4) a memorandum
dated December 5, 1991, demanding Wilkinson's schedule; and (5) a memorandum dated January 8,
1992, informing Wilkinson that he was being dismissed for his insubordinate and unacceptable attitude
and actions. The dams againg Hilliard were substantiadly smilar, except that they included a charge of
violaing aregraining order.
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We have hdld that it is for the court to decide whether a statement contains a defamatory

meaning. Swerdlick v. Koch, 721 A.2d 849, 859 (R.I. 1998) (citing Hedey v. New England

Newspapers Inc., 520 A.2d 147, 150 (R.l. 1987)). A defamatory statement consists of “[alny words,

if fase and maicious, imputing conduct which injurioudy affects a [person’ gl reputation, or which tends
to degrade him [or her] in society or bring him [or her] into public hatred and contempt * * *”

Swerdlick, 721 A.2d at 860 (quoting Eliasv. Youngken, 493 A.2d 158, 161 (R.I. 1985)). After

reviewing the record, we agree with the motion justice that al concerned had believed in good faith that
Luzzi properly had been supervisng Wilkinson — until the Didtrict Court held in 1993 that neither URI
nor the Board of Governors were Wilkinson's employer. Moreover, the statements were, from both
Luzzi’sand Hilliard' s point of view, subgtantidly true.

In any event, regardiess of whether it legdly qudified as Wilkinson's employer in 1991 and
1992, URI had been intimately involved with the crime lab and its oversght from its inception. Although
he was not datutorily authorized to serve as Wilkinson's supervisor, Luzzi acted in that capacity
pursuant to URI’'s joint — abeit unauthorized — de facto control over crime-lab employees. And
Hilliard was the director of the lab, and thus was Wilkinson's supervisor when he dlegedly uttered his
defamatory statements.  Thus, even if ther statements might have been defamatory in some other
context, both Luzzi and Hilliard were entitled to the legd protection afforded to them as Wilkinson's de
facto supervisors by the qudified privilege accorded to those who comment upon the job performance

of individuas they supervise. See Swansonv. Speidel Corp., 110 R.1. 335, 338, 293 A.2d 307, 309

(1972) (holding that statements in personnd files that would otherwise be defamatory are privileged).
The dlegedly defamatory statements related to Wilkinson's job performance, and Luzzi and Hilliard

communicated them to Wilkinson himsdf, or to persons in a supervisory postion over Wilkinson.
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Therefore, we hold, Luzzi’s and Hilliard' s statements were privileged. Discerning no materid issues of
disputed fact and no errors of law, we conclude that the motion justice properly granted summary
judgment in favor of Luzzi and Hilliard on these dams.
[
Claims Disposed of at Trial

The trid in this case proceeded on an agreed statement of facts and addressed two narrow
cams. Thefirgt concerned Wilkinson's charge that Hilliard had violated the restraining order preventing
him from taking any negative employment action againgt Wilkinson for refusing to clean a contaminated
sdfe a the crime lab. The second involved defendants dleged entitlement to reimbursement from
Wilkinson for the benefits and compensation that Wilkinson had received between July 1978 and July
1994. The trid justice found no evidence that Hilliard had knowledge of the restraining order when he
made certain statements to the commisson (in the context of discussng whether to “regppoint”
Wilkinson) that dlegedly violated the restraining order. For conduct to congtitute civil contempt, it must

be “proved by clear and convincing evidence that alawful decree wasviolated.” Durfeev. Ocean State

Stedl, Inc., 636 A.2d 698, 704 (R.l. 1994) (quoting Trahan v. Trahan 455 A.2d 1307, 1311 (R.I.

1983)). The halmark of civil contempt is the disobedience of a lawful decree. Nelson v. Progressve

Redlty Corp., 81 R.l. 445, 448, 104 A.2d 241, 243 (1954). Thetrial justice found that Wilkinson had
faled to prove by clear and convincing evidence that Hilliard was aware of the restraining order when
he made the statements in question. Upon our review of the record, we cannot say that the trid justice
erred in this determination. There is no evidence in the record to demondirate that Hilliard knew about
the restraining order, or that he had disobeyed it intentionaly. Therefore, we &ffirm the trid justice's

finding on thisissue.
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Furthermore, the trid justice found that there was no basis for defendants counterclams to
recover the vaue of any benefits or other compensation bestowed on Wilkinson during the years he
worked at the crime lab. As the trid justice observed “[t]he basis for the plaintiff’s compensation and
benefits during the time the defendants mention had little or nothing to do with the daus of his
employment or the title of his employer. The defendants smply offered him salary and benefits based
upon his pogtion [at the crime lab] which the plaintiff accepted as part of his agreement to work.”

In reviewing a trid judtice's decison in a nonjury civil case, we will not disurb his or her
factud findings “unless such findings are clearly erroneous or unless the trid justice misconceived or
overlooked materid evidence or unless the decison fails to do substantia justice between the parties.”

Harris v. Town of Lincoln, 668 A.2d 321, 326 (R.I. 1995) (citing Gross v. Glazier, 495 A.2d 672,

673 (R.I. 1985) and Lis v. Mara, 424 A.2d 1052, 1055 (R.I. 1981)). See Paradisv. Heritage Loan

and Investment Co., 701 A.2d 812, 813 (R.l. 1997) (mem.). After examining the record, we conclude

that the trid judtice did not misconcelve or overlook any materiad evidence in this regard. As a
commission employee working at the crime lab that was supervised by URI personnd, Wilkinson
received those benefits (including tuition assstance, salary, and a shortened work week) that aso were
offered to URI employees who did not work &t the lab. No evidence suggested that this consideration
was illegd or unwarranted — especidly given the unauthorized but joint supervison of the lab by both
URI and the commission. As the trid justice noted, these benefits were part and parcd of Wilkinson's
employment package at the crime lab and Wilkinson's entitlement to them did not depend on whether
URI was hisemployer. Thetrid justice properly refused to dlow defendants to deny their joint control
over the lab, or to recover the vaue of employment benefits that they fredy had offered and provided to

him, and that Wilkinson freely had accepted as part of his crime-lab employment. We do not believe
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that the tria justice erred as a matter of law, or that he misconceived or overlooked materia evidence,
and we therefore affirm that portion of the judgment that rejected defendants counterclams.
Conclusion

For these reasons, we reverse the motion jugtice's ruling concerning Wilkinson's classfied
full-status employment rights, vacate the summary judgment, and remand this case to the Superior Court
for the entry of a summary judgment on liability in favor of Wilkinson and for further proceedings
consgtent with this opinion to determine Wilkinson's damages, including the back pay that defendants
owe to him. Theresfter, an amended find judgment shdl enter in favor of the plantiff. Moreover, we
hereby order that Wilkinson be reingtated to his pogition & the crime lab commensurate with his status
as adlassfied full-gatus sate employee, and that he recaive dl benefits that he was and remains entitled
to receive in that cgpacity, as if he had not been terminated, less any compensation that he may have
recelved from other sources that he would not otherwise have earned but for his wrongful termination.
Moreover, in the future, dthough he shall be subject to URI’s supervision and employment practices to
the extent they are not inconsstent with his tenured status as a classified state employee, Wilkinson shal
be entitled to receive the full panoply of due-process rights associated with his classfied full-gtatus
employment. This part of our holding will become relevant if URI, the commission, or the date again
attempt to terminate Wilkinson's employment. In addition, any grievance Wilkinson may have with the
procedures implemented by URI after his reinstatement should be directed to the PAB, which has
juridiction over Wilkinson as a classfied employee.  Nothing in this opinion, however, should be
congtrued to prohibit Wilkinson's employer from seeking to discipline or to remove him from Sate
service for cause in accordance with the merit sysem. We dso deny and dismiss (1) Wilkinson's

goped of the judgment denying his contempt clam and (2) the defendants counterclams for
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reembursement. And we reterate that dl of Wilkinson's clams not explicitly addressed in this opinion

have been deemed waived and are therefore denied.

Chief Judtice Williams and Justice Bourcier did not participate.
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