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OPINION

Lederberg, Justice. The Narragansett Electric Company (Narragansett or the company) has
sought our review of a decison of the Public Utilities Commisson (commission) that ordered the
company to pay a $1.65 million refund to the company’'s ratepayers. The refund represented
Narragansett's overpayments for transmisson costs to New England Power Company (NEPCO)
during 1997 to 1998. It is our concluson that the commission did not err in ordering the refund to
ratepayers, and therefore we affirm its decision.

Facts and Procedural History

In an effort to introduce competition into the utility industry, the Generd Assembly enacted the
Utility Restructuring Act (URA) in 1996. P.L. 1996, ch. 316, 8 1.!  Among the changes made by the
URA was the requirement that eectric rates be “unbundled.” Accordingly, Narragansett, as an dectric
digtribution company, was required to “file with the commission unbundled rates which separately
identify charges for use of transmisson and digtribution facilities and provide for retall access” G.L.

1956 § 39-1-27.3(e). The statute further directed that “each eectric distribution company shall offer

! The URA iscodified in various chapters and sections of G.L. 1956 titles 39 and 42.
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retal access from nonregulated power producers’ to commercid and industrid customers and Sate
accounts, § 39-1-27.3(a), and required Narragansett to “conspicuoudy display” the charges for each
component of its unbundled services on its eectric bills. G.L. 1956 § 39-3-37.3. In 1997, Narragansett
complied with these mandates and separated its charges into various component parts, including
transmission charges, trangition charges, demand side management, power supply, and taxes.
Additiondly, eectric distribution companies such as Narragansett were directed to implement a
“performance based rate’ (PBR) plan “[t]o prevent resdentia customers from paying higher rates as a
result of the phased introduction of competition to commercia and industrial customers *** and to hold
overdl rate increases to the level of inflation.” Section 39-1-27.5(a). Companies were precluded from
increasing utility rates from January 1, 1997, to December 31, 1998 (the PBR period), during which
time companies were alowed only PBR increases based on the consumer price index. 1d. Statutory
safeguards protected the company if it suffered Sgnificant declines in its return on common equity during
the PBR period, and conversdy, prevented a windfdl to the company in the event excessive gans
accrued on such returns. Specificdly, if the return on common equity of the company fel below 6
percent, measured from the respective twelve-month period ending September 30 of each year, the
company could charge ratepayers a surcharge during the following twelve months. Id. If the return on
equity exceeded the 11 percent commission-authorized return during those periods, a refund was
required.? 1d. Aslong as the company’s earnings on common equity were within the range of 6 percent

to 11 percent, no other adjustments were alowed, except for certain charges that are not applicable

2 The 11 percent figure is not specified in G.L. 1956 § 39-1-27.5. Ingtead, the statute refers to the
“currently dlowed rate’ as the highest rate of return that may be earned without incurring a refund
obligation. The commisson in its decison and the parties in their briefs cited 11 percent as the
“currently alowed rate.”
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here?

During the PBR period, NEPCO provided interstate transmission services to Narragansett, for which
NEPCO charged rates dlowed by the Federd Energy Regulatory Commission (FERC). The rates were
implemented by NEPCO, subject to retrospective review by FERC. If the rates charged by NEPCO to
Narragansett were deemed excessive, then arefund of the amount ultimately determined to be excessve
would be ordered.

In duly 1996, NEPCO filed with FERC triff No. 9 that established the rates that NEPCO
charged Narragansett for transmisson and ancillary services. The rates became effective, subject to
refund. It is undisputed that tariff No. 9 increased Narragansett’ s transmission costs.

In April 1999, FERC approved a settlement authorizing arefund of $1,651,988, an amount that
represented excess payments that Naragansett had paid pursuant to triff No. 9. Nether party has
dleged that the return on equity, with or without the refund, was lower than 6 or higher than 11 percent
during the PBR period.* The parties agreed that Narragansett received a totd of $18.1 million in PBR

increases for 1997 and 1998.

3 Section 39-1-27.5(a) provides:
“Nothing in this paragraph shal be deemed to preclude an dectric distribution company
from seeking gpprova from the commission for:
“(1) Changes in the fully reconciling adjusment clauses in place to
reflect changes in the cost of fud and demand sde management
programs,
“(2) Reconciling adjustments pursuant to purchase power clauses that
do not reflect increasesin level of wholesde rates,
“(3) Revenue neutrd rate design changes, and
“(4) Accounting changes.”
4 Narragansett reported that the return on equity for the period ending September 30, 1998, would
have been 9.03 percent with the refund included and 8.55 percent without the refund. The divison
noted that the returns on equity for the calendar years 1996 to 1999 were 7.25 percent, 8.79 percent,
10.55 percent and 11.03 percent, respectively.
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A hearing was held in May 2000, & which the Divison of Public Utilities and Carriers (divison)
advocated that the $1.65 million refund be passed on to the ratepayers, Narragansett argued that the
refund should be retained by its equity holders. The commisson determined that the ratepayers were
entitled to the refund. Narragansett filed a petition for certiorari, pursuant to G.L. 1956 § 39-5-1, and
we granted the writ in accordance with § 39-5-2.

Narragansett argued on apped that it underrecovered $5.4 million in its transmission expenses
during the relevant period and that it was therefore entitled to keep the refund under this Court's

holdingsin Roberts v. Narragansett Electric Co., 470 A.2d 215 (R.I. 1984) and Blackstone Valley

Electric Co. v. Rublic Uilities Gommisson, 543 A.2d 253 (R.l. 1988). The company acknowledged

that it recaived $18.1 million in PBR increases, but it argued that none of that amount was alocated to
transmission expenses. The company stated, “It is indisputable that, had Narragansett paid the just and
reasonable rates later approved by FERC *** for dl of 1998, there would have been no refund owed
to its cusomers” According to Narragansett, its only refund obligation under the URA would be
incurred if itsrate of return exceeded 11 percent for the relevant period, clearly not the case here.

The divison argued that the PBR increases were designed to -- and actudly did -- compensate
Narragansett for al operating cost increases, including transmission costs. The divison contended that
the ratepayers and not Narragansett’s equity holders provided the capitd to pay tariff No. 9 expenses,

and thus, ratepayers were entitled to the refund under the holdings in Roberts and Blackstone. Further,

the divison maintained that providing the refund to Narragansett would constitute a retroactive rate

increase that was prohibited by statute and case law.®

5 The Energy Council of Rhode Idand (TEC-RI), an intervenor in the proceeding before the
commission, advocated that the refund be returned to the ratepayers. In its brief to this Court, TEC-RI
argued that retaining any refund was precluded by equitable principles and by its interpretation of a
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Standard of Review
This Court’'s sandard of review of the commisson's decisons has been summarized in

Providence Water Supply Board v. Public Utilities Commisson, 708 A.2d 537, 541 (R.I. 1998):

“[T]his Court, ‘may reverse or affirm the judgments and orders of the commisson and may remand a
cause to it with such mandates as law or equity shal require’” quoting 8 39-5-4. Moreover,

“The findings of the commission on questions of fact shdl be held to be

prima facie true, and as found by the commisson[,] and the supreme

court[] shdl not exercise its independent judgment nor weigh conflicting

evidence. An order or judgment of the commisson made in the exercise

of adminigrative discretion shdl not be reversed unless the commission

exceeded its authority or acted illegaly, arbitrarily, or unreasonably.”

Section 39-5-3.
“In addition, it iswdll settled that this Court reviews judgments and orders of the [commission] solely to
‘determine whether the commisson’'s findings are lawful and ressonable, fairly and subgantidly
supported by legd evidence, and sufficiently specific to enable us to ascertain if the evidence upon

which the commission basad its findings reasonably supports the result.”” Providence Water Supply

Board, 708 A.2d at 541.
The parties disputed the appropriate standard of review to be applied in this case. Conggtent

with our previous holdings such as Providence Gas Co. v. Maachowski, 656 A.2d 949, 951 (R.I.

1995); Pine v. Mdachowski, 659 A.2d 674, 676 (R.l. 1995); Providence Gas Co. v. Maachowski,

600 A.2d 711, 714 (R.l. 1991), and South County Gas Co. v. Burke, 551 A.2d 22, 24 (R.l. 1988),

we give gppropriate deference to factua findings of the commission. However, we shdl review de novo

any dautory interpretations. See In re: Petition for Review Pursuant to 8 39-1-30 of Ordinance

Transmisson Service Cost Adjustment Provision that became effective January 1999.
-5-



Adopted by the City of Providence, 745 A.2d 769, 773 (R.I. 2000) (Court reviews commission's

interpretation of statutes de novo).
Fact-finding by the Commission
In affirming a decison of the commisson, we defer to the commisson's findings of fact. In

South County Gas Co., we pointed out that we shdl not “disturb an order promulgated in the exercise

of [the commisson's] adminidrative discretion unless the commission clearly exceeds its Satutory
authority or acts illegaly, arbitrarily, or unreasonably.” 551 A.2d a 24 (citing 8 39-5-3 and In re

Woonsocket Water Dept., 538 A.2d 1011, 1013 (R.l. 1988), and holding that the commission’s

decision to accept the accounting caculation of one expert over another was within the sound discretion
of the commission). We have dso noted that “[t]he factfinding task is expresdy reserved for the
commission, and the court is not to subgtitute its judgment for the commisson’s *** [whosg] findings

are presumed reasonable ‘until shown to be clearly, papably and grosdy unreasonable’” Providence

Gas. Co., 600 A.2d at 714 (quoting New England Telephone & Tdegraph Co. v. Public Utilities

Commisson, 116 R.I. 356, 377, 358 A.2d 1, 15 (1976)). It is our opinion that the company has not

met the heavy burden required for this Court to overturn the commission’ s findings of fact in this case.
Statutory Interpretation

Roberts and Blackstone Valley Electric Co., cited by Narragansett in support of its postion,

were decided in 1984 and 1988, respectively. The URA, however, was enacted in 1996 and has
largely superseded those cases with respect to the disposition of this refund.

The URA directed that during the PBR period, the company was entitled to rate increases
determined by the consumer price index. Section 39-1-27.5(a). It is undisputed that Narragansett

received those increases in the amount of $18.1 million. The company was not entitled to receive
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additiond sums during the PBR period unless its return on equity had falen below 6 percent, which it
admitted was not the case. Accordingly, the refund, which essentidly represented charges in excess of
those provided by the PBR increase, must be returned to the ratepayers.

Our concluson here reflects an interpretation of the URA that is consgtent with the legidative
intent expressed throughout the statute. For example, §8 39-1-27.5(b) gates, “Nothing in this subsection
ghdl preclude the commisson from consdering the interests of ratepayers in the interpretation of this
subsection.” Subsection (a) of § 39-1-27.5 dates that the PBR provisons were implemented “[t]o
prevent resdentid customers from paying higher rates *** and to hold overdl rate increasesto the leve

of inflation.” Further, the legidative findings and declarations st forth in the URA provide in pertinent
part:

“(1) Tha lower retall eectricity rates would promote the date's
economy and the hedth and generd wedfare of the citizens of Rhode
Idand;

“(2) That current research and experience indicates that grester
competition in the dectricity industry would result in a decrease in
electricity rates over time;

“(3) Tha grester competition in the dectricity industry would simulate
economic growth;

“(4) That it is in the public interest to promote competition in the
eectricity industry and to establish performance based ratemaking for
regulated utilities, [and]

“(7) Tha in a restructured dectrica industry the same protections
currently afforded to low income customers shdl continue” Section
39-1-1(d).

It is our opinion that the commission correctly applied the statute and properly incorporated the
Legidature's intent in rendering its decison. Moreover, substantid evidence existed that the $18.1
million provided by the PBR mechanism fully compensated the company for its increased transmission

cods. Thisevidence included testimony by John K. Stutz, Ph.D. (Stutz), an expert in utilities regulation,
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who testified on behaf of the divison that the PBR did compensate the company for the increased costs
in that category.® He further tetified that the company’ s revenues were not adversdy affected during the
PBR period, noting that “during the period the Company clams the PBR was forcing it to absorb
incrementa transmission cods, its ROE [return on equity] was aout 25 percent higher than it was
during the comparable period before the PBR went into effect.”

It is clear that the commission assessed the evidence and rgjected the company’ s argument that
because the company dlocated none of the sums provided to it by the PBR increase to transmisson
expenses, it suffered an underrecovery. Instead, the commission found that the PBR increases were
aufficient to compensate the company for increases in transmisson expenses’ and pointed out that the
sums provided for by the PBR were available for gpplication to those expenses? The commission dso
found that because the returns on equity during the PBR period exceeded the 6 percent minimum

provided under the URA, the company was fully compensated for al costs incurred for 1997 and 1998.

6 In testimonid evidence submitted to the commisson before the hearing, Stutz was asked, “During the
PBR period, did the company absorb incremental transmission costs?’ He responded,

“No. PBR mechanisms provide a pool of revenue increases which a

utility can utilize to cover a range of costs. During 1997 and 1998,

operation of the PBR mechanism provided Narragansett with a totd of

$18.1 million in additiond revenues. *** The $18.1 million adone was

subgtantialy more than the $5.4 million in incrementd transmission cogts

which the company claims it absorbed. *** [I]ncreases in transmisson

costs during the PBR period were to be covered by the additiona

revenues provided by the PBR mechanism. And, in fact, they were

covered as the revenue data above indicates *** .
7 The commisson stated in its decisgon: “The vaidity of the Divison's argument is evidenced by the fact
that the Company’ s revenues during the PBR period were sufficient to cover not only al of its expenses,
but dso to enable it to redize an increasing return on equity within and subsequent to the PBR period.
*** [1]f the Company was able to redize a compensatory rate of return under the URA, it cannot
rationdly argue that any expenses during that period were unrecovered.”
8 Narragansett conceded that the PBR increases “were designed to be the exclusve compensation
available to Narragansett for any increased costs of doing business during [the PBR] period.”
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Moreover, in finding that Naragansett recovered dl its expenses during the PBR period, the
commission rendered a decison that was fairly and substantially supported by the evidence. Therefore,
the commission did not “exceed[] its authority or act[] illegdly, arbitrarily, or unreasonably.” Section
39-5-3.

In both Roberts and Blackstone Valley Electric Co., underrecovery represented “sums which

[the company] paid from its own equity resources.” Blackstone Valey Electric Co., 543 A.2d at 255.

Both decisons rested on equitable principles. Roberts interpreted tariff language that cdled for an
“equitable adjusment” to rates when arefund is due and relied on equitable principles in deciding which
party should receive the refunds. Roberts, 470 A.2d at 217. The equitable principles were resffirmed in

Blackstone Valey Electric Co., 543 A.2d at 255, in which we wrote that “[a]ny other disposition [of

the refund] would be unfar and inequiteble. *** We bdieve that dl tariffs should be interpreted in
accordance with equity and good conscience regardiess of the specific language in which they may be
couched.” It is our opinion that the principle of equitable recovery is gpplicable to rates established
under the URA. As gpplied to this case, even if the company had incurred underrecoveries in one
category, its returns on equity increased from 7.25 percent to 11.03 percent between 1996 and 1999.
As the commission noted, “if the company was able to redize a compensatory rate of return under the
URA, it cannot rationdly argue that any expenses during that period were unrecovered.”

In this case, there were no net underrecoveries or returns on equity that fell below 6 percent
during 1997 and 1998. See, note 3, ante. Therefore, the refund did not represent monies that the
company “otherwise would have been able to retain for its equity holders,” as Narragansett suggested,

nor did the refund represent “sums which [the company] paid from its own equity resources.”

Blackstone Vdley Electric Co., 543 A.2d a 255. The higher FERC-mandated rates were paid by the
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ratepayers via the PBR increases. The totd return on equity, in our opinion, was sufficient “to attract
new capitd investment and adequately compensate present investors while insuring that the public

interest is adequately protected.” Providence Gas Co. v. Burman, 119 R.I. 78, 93, 376 A.2d 687, 695

(1977). In the absence of an underrecovery, any refund of those charges is owed to the ratepayers, in

accordance with the equitable principles of Roberts and Blackstone Vadley Electric Co. and in

furtherance of the legidative intent set forth in the URA.
In concluson, therefore, we affirm the commisson’s decison, deny the petition for certiorari,
quash the writ previoudy issued, and return the record to the Public Utilities Commisson with our

decision endorsed thereon.
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