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OPINION

Williams, Chief Justice. This case came before the Court pursuant to the gppeda of the
defendant William Shinn (defendant), who was convicted of smple assault and battery and conspiracy.
The defendant contends that the trid justice erred in denying his motion for midtrid based on evidence
mistakenly submitted to the jury. The evidence in question contained handwritten notes summarizing a
photo identification conducted by two detectives with David Crane (Crane), a potential witness who
was not presented at trid. We agree, and conclude that the trid justice should have declared a migtrid.
Because of the digpostive nature of this holding, we need not address the defendant’ s argument that the
trid judtice erred in denying his maotion for new trid. The facts pertinent to this gppedl are asfollows.

|
Factsand Trave

The defendant, a former correctiona officer a the Adult Correctiond Ingtitutions (ACl), was

accused of besting an inmate, Jesse Souza (Souza), along with codefendant Kenneth Sariteli (Saxitdlli).*

1 On February 19, 2001, the Superior Court entered a judgment of conviction and commitment,
modifying Saritdlli’ s origina sentence. Saritelli then withdrew his appedl.
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Souza, a minimum security inmate at the time, escgped from work detail on February 21, 1996. He
asserted that after he was captured and returned to prison, two officers beat him as they transferred him
to the segregation unit. Chief Ingpector Aaron Aldrich (Aldrich) of the Interna Affars Office of the
Depatment of Corrections recelved a phone cdl about the dleged bedting and conducted an

investigation. Souza initidly denied that he had been besten, attributing the injuries to afdl from his bed.

Aldrich did not believe Souza's origind story and deduced that the injuries might have been
staff-related. It was rot until a second interview that Souza admitted he was beaten, and & a third
interview, Souza disclosed that Saritelli had struck him in the face. Souza aso testified that there was a
second attacker, someone who had struck him with keys, but he could not identify the person. Later,
defendant was linked to the beating because he gpologized to Souza for griking him in the face with a
st of keys and, as a gesture of remorse, gave Souza two packs of cigarettes. Aldrich dso concluded
that defendant and Saritdli were involved because they were the only two officers on duty in the unit
where the aleged beating had taken place.

Eventudly, Saritdli and defendant were arrested. The defendant was charged with one count of
assault with a dangerous wegpon and one count of conspiracy. A Superior Court jury trial commenced.
During the trid, the prosecution offered three documents as full exhibits. The three documents were
photo identification logs (photo packs). Each photo pack contained six photographs? and a statement
from a witness, Crane, who had been shown the photo pack. After more than four hours of jury

ddiberation, the jury posed a question to the court concerning the three exhibits.

2 Typicdly, one photograph is that of the suspect, the other five photographs are of people with smilar
characteristics of the suspect.
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Specificadly, the jury inquired about the handwritten notes on each of the photo packs. The
notes were recorded by detectives while Crane examined the photo packs. Crane did not appear at the
trid asawitness. Each statement, dated February 6, 1998, contained information about the beating and
possible cover-up of the events. Specificadly, one of Crane's statements indicated that defendant
discussed Saritdli’s assault of Souza with another correctiond officer. Crane dso said he heard
defendant and the other correctiond officer tak about a possble cover-up of the assault. The
satements were not discovered until the jury questioned the identity of Crane.

After the jury raised the question, the trid justice summoned both counsd and the jury into the
courtroom to discuss the query. The trid justice informed the jury that the identity of Crane was not
important and that his statements were hearsay and to be disregarded in their deliberation. The trid
justice then asked the jurors whether they would be able to disregard the statemerts and till reach a
verdict. After dmost two hours of consderation, the jury returned an affirmative answer. The next day,
the trid judtice denied defendant’ s motion for mistrid.

The jury found defendant not guilty of the count of assault with a dangerous wegpon, but found
defendant guilty of the lesser included offense of ample assault and battery and one count of conspiracy.
The defendant moved for a new trid and the trid judtice denied the motion  The trid justice sentenced
defendant to one year of probation for the smple assault, and three years suspended sentence with

three years probation for conspiracy. The defendant timely appeded.



I
Denial of Motion for Mistrial

The defendant argues that Crane's statements contained in the photo packs were extremely
prejudicia in nature and violated defendant’ s right to afair trid. As such, defendant argues that the triad
justice erred in not granting amidrid. We agree.

“A trid judicgs ruling on a motion for a midrid is entitled to great weight and will not be

disturbed on gpped unlessthetrid judiceis clearly wrong.” State v. Ludiano, 739 A.2d 222, 228 (R.I.

1999). “The trid judtice ‘has a front-row seet a the trid’ and is in the best postion to determine

whether a defendant has been unfarly prgudiced.” 1d. (quoting State v. Gomes, 690 A.2d 310,

317-18 (R.l. 1997)). “In conddering amotion for amidtrid, the tria justice must determine whether the
evidence would cause the jurors to be so inflamed as to make them unable to decide the case on the

basis of the evidence presented.” Id. (citing State v. Madtracchio, 672 A.2d 438, 444 (R.I. 1996)).

Furthermore, “[i]f the prejudice can be cured * * * amigtrid will be ordered only if we are convinced
that the cautionary indructions were untimely or ineffective” State v. Khali, 672 A.2d 429, 433 (R.I.

1996) (citing State v. Hoyle, 122 R.I. 45, 47-48, 404 A.2d 69, 70 (1979) and State v. Marrapese,

116 RI. 1, 7, 351 A.2d 95, 98 (1976)).

Firg, we note that while the record reflects that the admisson of the statements was not
deliberate by either party, both share the respongbility for the erroneous admission. During the course
of thetrid, both parties had the opportunity to examine the materias before they were submitted to the
jury, and, in error, both counsdl allowed the evidence to be presented to the jury. The defendant did

not object when the photo packs were offered into evidence as afull exhibit. At the end of the trid, the
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tria justice twice asked both parties to verify the exhibit record and both agreed they had examined the
exhibits.

Although we gppreciate the extraordinary dilemma this Stuation presented to the court, the trid
justice was clearly wrong in denying the motion for migtrid.  While the declaration of a midrid is the
nightmare of any trid justice, especidly at this stage of the proceedings, the trid justice had no choice
under the circumgtances of this case. Even though the trid justice had a long discussion with the jury
about the evidence and vdiantly atempted to cure any pregjudice, the case was unsalvageable.

The trid judtice explained that Crane' s statements were “wholly hearsay” and that the remarks
as contained in that exhibit were “irrdevant, immateria and ought not to have qudified as evidence
before you.” He asked the jurors severd times whether they could reach a verdict without considering
the mistakenly admitted evidence. Specificdly, the trid judtice directed the foreperson to “get
everybody's input and tell me whether or not -- in writing -- the jury can disregard Mr. Crane's

datements, and, in disregarding the statements, can they reach a verdict?” (Emphasis added.) Thetrid

justice eventudly recelved the answer that “the jurors [felt] confident that [they could] process the
information before [them] without regard to the inadmissible evidence that [they had].”

However, the trid judtice falled to ask the jurors whether they could reach a*“fair” verdict. On
each occasion, the trid judtice referred only to the jury’s ability to reach a verdict. Instead, the trid
justice should have inquired into the jury’s ability to disregard the prgudicid evidence and return a
verdict that was fair to the defendant and the sate. Furthermore, the fact that the jurors took two hours
to return with an answer is evidence of their sruggle with, and probable influence of, the illega evidence.

Notwithstanding, the proper course of action in the instant case was to declare a mistrial because of the

prgudicid nature of the mistakenly admitted evidence. See State v. Miller, 679 A.2d 867, 871-72
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(R.1. 1996). The possbility exigts that the jury impermissibly based its finding of any wrongdoing by the
defendant, in part, or solely, on the Crane statements.
Accordingly, the defendant’s gpped is sustained and the judgment of the Superior Court is

vacated. The caseisremanded to the Superior Court for anew trid.
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