STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PROVIDENCE, SC. SUPERIOR COURT

J& R ASSOCIATES, RICHARD
SHAPPY and JODI DIRAIMO, d/b/a
the SATIN DOLL LOUNGE

V. : C.A. No. 98-1110

CITY OF PROVIDENCE; and SANDRA :
CARLSON, MARGARET CASTRO,
ANTHONY CATAURO, RALPH
LENNON and ARTHUR STROTHER,

in their capacities as members of the
ZONING BOARD OF REVIEW FOR
THE CITY OF PROVIDENCE

DECISION

SAVAGE, J. Before the Court is an gpped from a decison of the Providence Zoning Board of

Review (“Board’) which affirmed the decison of the Director of the Department of Ingpections and
Standards (“Director”) to deny plaintiffS request to use the property a 31-35 Aborn Streset,
Providence, Rhode Idand for adult entertainment. This Court has jurisdiction of this apped pursuant to
R.I. Gen. Laws 8 45-24-69. For the reasons set forth in this decision, this Court denies the plaintiffs
goped and affirms the Board' s decision.
Facts/Travel

The plaintiff, J& R Associates (“J&R”), is a Rhode Idand partnership with a principd place of
busness located at 112 Mathewson Street, Providence, Rhode Idand. Haintiffs Jodi DiRamo
(“DiRamo”) and Richard Shappy (“ Shappy”) are principds in J&R. DiRamo and Shappy own the

property, which is the subject of this controversy, located a 31-35 Aborn Street in Providence (the
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“Property”). The Property, which is further described as Tax Assessor’'s Plat 25, Lot 330, is located
within a D-1, Downtown Centrd Business Didrict. The Property contains a building in which plaintiffs
operate a nightclub/lounge known as the Satin Doll Lounge (“ Satin Dall”).

DiRaimo and Shappy acquired a deed to the Property in February of 1990. (Tr. dated Nov. 4,
1997 a 3.) Mr. Shappy tedtified that “The Zone,” which he described as a nightclub, operated at that
location from February of 1990 until October of 1990. (Id. at 3.)

In the latter part of 1990, Raymond Fay took possesson of the business premises on the
Property. He closed the business in December of 1990 for renovations. (Deposition of Raymond Fay
a 5) InJanuary of 1991, Mr. Fay re-opened the busness as “Tweve Caesars.” (Id. at 4-5.) Mr.
Fay tedtified that Twelve Caesars was a show lounge which featured both male and femde exctic
dancers. (Id. a 5.) Mr. Fay stated that Twelve Caesars had “Adam and Eve’ productions. (Id.) He
sated that the male and female dancers would disrobe down to a G-gtring and that the femae dancers
who performed at the lounge engaged in topless dancing. (Id. a 6.) In operating Twelve Caesars, Mr.
Fay obtained various entertainment licenses for the Property.*

In April of 1991, J&R, as owners, and Twelve Caesars appeared before the Board to acquire
permission to be rdieved from Zoning Ordinance? Section 53A, under Sections 91 and 92, in proposing
to use the Property, located a 31-35 Aborn Street, for live entertainment. As of the time of filing of the
aforementioned gpplication, live entertainment was not a permitted use in a C-3 zone. Twelve Caesars

was located in a C-3 zone.

1 The record contains copies of the various entertainment licenses issued to Jodi DiRaimo and/or
Twelve Caesars during the time period of October 1990 through October of 1992. See n. 6, infra
2 Hereinafter, the term “Zoning Ordinance” will be referred to as* Ordinance.”
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A hearing was held on or about April 8, 1991. On or about April 19, 1991, the Board issued
Resolution No. 7371. In its decison, the Board granted the petitioners request for a use variance;
however, the resolution expresdy prohibited adult entertainment on the Property. The specific findings
of the Board provided:

“l. Regaurants and/or lounges with live entertainment are located
throughout the downtown area. The proposed use of the building as a
lounge with live entertainment is condgent with the comprehensve
zoning amendment presently under congderation.

2. The proposed use will not have an adverse effect on the surrounding
area provided the live entertainment permitted on the premises does not
include ‘ adult entertainment.’

3. Adult entetainment is defined as exposure by an individud,
employee, operator or owner of human genitals, pubic regions,
buttocks, anus or femde breast below a point immediately above the
tops of the g re]olae for viewing by patrons.

RESOLVED: That the Zoning Board of Review does hereby make a
variance of Section 53-A under Sections 91 & 92 of the Zoning
Ordinance and does hereby grant the agpplication of J& R Associates,
owner, & 12 Caesar’s, Ltd., applicant & lessee; subgtantidly in
accordance with the plans and plot plans filed with said Board. Sad
application is granted for a lounge with live entertainment with an
express prohibition againg adult entertainment. A copy of sad plans
are hereby made a part of this Resolution and must be filed with the
Department of Inspection and Standards by the owner or his/her
representative.”

Resolution No. 7371 (April 19, 1991).

Thus, in accordance with Resolution 7371, Twelve Caesars was dlowed to present live
entertainment but not adult entertainment. It is undisputed that at the time of the April 1991 hearing,
there was no mention of adult entertainment in the Ordinance.

In October of 1991, the City of Providence revised its Zoning Ordinance to define the term

“adult entertainment” and to redtrict it to specific zones within the city. The newly amended provison of



the Ordinance, section 1000.3, expresdy prohibited adult entertainment in a D-1 zone, which is the type
of zone in which the Property is located. In accordance with thet provision, adult entertainment was
defined as follows:

Adult Entertainment: “Any commercid establishment or business where

an individua, employee, or operator or owner exposes human genitals,

pubic regions, buttocks, anus or femde breast below a point
immediately above the tops of the areolae for viewing by patrons.”?

Mr. Shappy testified that he began renovations to the Property a some point in the latter part of
1992. (Tr. dated Nov. 4, 1997 a 9.) The Satin Doll was opened in March of 1993. (Id. at 10.) Itis
undisputed that the Satin Doll presents nude dancing.

In May of 1993, Richard Shappy and Jodi DiRaimo were summoned to appear before the
Providence Board of Licenses to show cause why their entertainment license should not be revoked for

violating section 1000.3 of the Ordinance entitted “Adult Entertainment.” Paintiffs DiRamo and

3 The Ordinance was amended again in 1994. See DiRaimo v. City of Providence, 714 A.2d 554,
556, n. 2 (R.I. 1998). The current definition of adult entertainment provides:

“Any commercid edtablishment or busness where any individud,
employee, operator or owner works or performs in the nude. Nudity
means the showing of the human mae or femde genitds, pubic areg, or
buttocks with less than a fully opaque covering, the showing of the
femae breast with less than a fully opague covering of any part of the
nipple and below, or showing of the covered mde genitds in a
discernibly turgid state. Adult entertainment shal aso be construed to
mean actud or smulated acts of sexua activity by clothed or nude
individuas and includes both *live' exposure and film, video, or any type
of reproduction of such human anatomy and sexud activity.”

See Ordinance § 1000.8.



Shappy, dlb/aThe Satin Doll Lounge, filed a declaratory judgment action requesting that section 1000.3
be sruck down as unconditutiona. In 1996, Judge Isradl declared that section 1000.3 of the
Ordinance is conditutiond -- a decison which the Rhode Idand Supreme Court affirmed. See
DiRamo, supra.

On or about January 7, 1997, plaintiffs DiRaimo and Shappy submitted a written request to the
Director of the Department of Inspections and Standards contending that the Property enjoyed alawful
nonconforming use for the presentation of adult entertainment. On or about February 18, 1997, the
Director conddered the plaintiffs request for a legd nonconforming use of adult entertainment at the
Property. On or about February 28, 1997, the Director confirmed the denial of plaintiffs request. As
such, plaintiffs filed an apped with the Board. Hearings were held on September 30, 1997, November
4, 1997, and December 10, 1997.

On or about February 23, 1998, the Board issued a decison denying plaintiffs apped and
affirming the decisons of the Director. In its decison, the Board concluded that the Director was
correct in denying the use of the Property for adult entertainment. After areview of the entire record,
the Board made the following findings

“1. The Director's decison is supported by reliable, substantid and
probative evidence contained in the record and does not prejudice the
rights of the Owner.

2. The Appdlant gave no proof indicating that adult entertainment was
ever alowed on the Parcel.

3. The Providence Board of Licenses erred in issuing licenses for live
entertainment which was againg the regulaions of the Providence
Zoning Ordinance a Section 805. Any and dl licenses that were issued
are null and void.

4. The Zoning Board of Review denied the Owner’s gpplication for
adult entertainment under Resolution No. 7371 dated April 19, 1991.

5. The only evidence given by the Appdlant that adult entertainment
existed on the Parcel was verbd. The evidence given by the Appelant
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was not supported by record evidence. There were no independent
witnesses to testify that they saw topless [dancing] before 1991.

6. The Board finds that the Owner has been using the Parcd for adult
entertainment in violation of the Zoning Ordinance.”

The plaintiffs have filed a timely apped from the Board's decision, and that gpped is properly
before this Court. The plaintiffs argue that the Board exceeded its authority in restricting the use of the
Property to a lounge with live entertainment as provided in Resolution No. 7371 (April 19, 1991).
Further, the plaintiffs contend that the Satin Doll enjoys alega nonconforming use for the presentation of
adult entertainment a the premises located at 31-35 Aborn Street in Providence. In support of this
argument, plaintiffs contend that Twelve Caesars presented adult entertainment from October of 1990
through October of 1992. Paintiffs clam that the disco/gogo licenses issued to Twelve Caesars and
Jodi DiRaimo during this time period permitted the presentation of adult entertainment. Findly, plaintiffs
argue that the doctrine of estoppd precludes the City from prohibiting adult entertainment as a lawful
nonconforming use of the Property.

Defendants City of Providence and the Zoning Board of Review counter that the Board did not
exceed its authority when, in its 1991 Resolution, it redtricted the use of the Property to a lounge with
live entertainment, with an express prohibition againg adult entertainment. Indeed, defendants maintain
that the datute of limitations prohibits plaintiffs from agppeding the 1991 decison. The defendants
further argue that there is substantia evidence to support the Board's decison. Specificdly, defendants
contend that the plaintiffs have failed to prove that there was adult entertainment at the premises prior to
the 1991 Ordinance or that the presentation of adult entertainment on the Property was a lawful use.

Further, defendants argue that even if adult entertainment were a legd nonconforming use, plaintiffs

abandoned that use.



Standard of Review

In reviewing a decison of the Zoning Board of Review on gpped, this Court is guided by the
dictatesof R.l. Gen. Laws 8§ 45-24-69(D), which providesin pertinent part as follows:

“(D) The court shdl not subdtitute its judgment for that of the zoning
board of review as to the weight of the evidence on questions of fact.
The court may affirm the decison of the zoning board of review or
remand the case for further proceedings, or may reverse or modify the
decison if subgtantid rights of the appdlant have been prgudiced
because of findings, inferences, conclusions or decisonswhich are:

(1) Inviolation of condtitutiond, statutory or ordinance provisons,

(2) In excess of the authority granted to the zoning board of review by
Statute or ordinance;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneousin view of the reliable, probative, and

subgtantial evidence of the whole record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.”

This Court, when reviewing a decison of a zoning board of review, must examine the entire certified
record to determine whether substantia evidence exigts to support the board's findings. Sdve Regina

College v. Zoning Bd. of Review, 594 A.2d 878, 880 (R.I. 1991) (citing DeStefano v. Zoning Bd. of

Review of Warwick, 122 R.I. 241, 245, 405 A.2d 1167, 1170 (1979)); see dso Redivo v. Lynch

707 A.2d 663 (R.I. 1998). “Subdgtantid evidence,” as used in this context, means “such relevant
evidence that a reasonable mind might accept as adequate to support a conclusion, and means in

amount more than a scintilla but less than a preponderance.” Caswell v. George Sherman Sand and

Gravel Co., Inc., 424 A.2d 646, 647 (R.l. 1981) (citing Apostolou v. Genoves, 120 R.l. 501, 508,
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388 A.2d 821, 824-25 (1978)). The essentid function of the zoning board of review is to weigh

evidence, with discretion to accept or reject the evidence presented. Belevue Shopping Center

Associates v. Chase, 574 A.2d 760, 764 (R.l. 1990). Moreover, this Court should exercise restraint

before subgtituting its judgment for the zoning board of review and is compelled to uphold the board's
decigon if the court “can conscientioudy find” that the decison is supported by substantid evidence

contained in the record. Mendonsa v. Corey, 495 A.2d 257, 260 (R.l. 1985) (quoting Apostolou v.

Genoves, 120 R.I. 501, 509, 388 A.2d 821, 825 (1978)).

Resolution No. 7371

The plaintiffs argue that the Board exceeded its authority in restricting the use of the Property to
a lounge with live entertainment, but without adult entertainment, as provided in Resolution No. 7371
(April 19, 1991). Specificdly, plaintiffs argue that the testimony before the Board in April of 1991 was
insufficient to support this redtriction, as there was no probative or relevant evidence presented
regarding adult entertainment or the effect thereof on other permitted usesin a C-3 zone. The plaintiffs
assart that the Firs Amendment requires the Board to show an appropriate factud bass for the
redriction. The plaintiffs add, that at the time of the hearing in April of 1991, there was no distinction
among entertainment, adult entertainment, and incidental entertainment in the Ordinance.  The plantiffs
contend that in defining adult entertainment, in the abbsence of a definition in the Ordinance, the Board
engaged in improper legidation.

The defendants disagree with plaintiffs pogtion, arguing that the Board did not exceed its
authority when, in the 1991 Resolution, it restricted the use of the Property. Furthermore, defendants

contend that the statute of limitations prohibits plaintiffs from gppedling the 1991 decison.



Section 45-24-69(A) of the Rhode Idand Genera Laws provides procedura rules for

gppedling a decison of azoning board of review to the Superior Court. According to the Satute:

“an aggrieved paty may goped a decison of the zoning board of

review to the superior court for the county in which the city or town is

gtuated by filing a complaint setting forth the reasons of gpped within

twenty (20) days after the decision has been recorded and posted in the

office of the city or town clerk.”
R.I. Gen. Laws § 45-24-69(A). Satutes which prescribe the time and manner of procedure to be
followed by a litigant who is attempting to obtain areview of his or her case in an appdllate tribund are

to be gdrictly construed. Seibert v. Clark, 619 A.2d 1108, 1111 (R.l. 1993); Potter v. Chettle, 574

A.2d 1232, 1234 (R.I. 1990). The fallure to file an gpped from a zoning board decison within the

datutory time period renders the decison find and immune from a later attack. Ryan v. Zoning Board

of Review of New Shoreham, 656 A.2d 612 (R.I. 1995).

After areview of the record and pertinent case law, this Court concludes that plaintiffs cannot
now agppeal Resolution No. 7371, which was issued on April 19, 1991. As plaintiffs failed previoudy
to file atimely gpped to chdlenge the Resolution, under the doctrine of adminigrative findity, they may

not now attack the Board's 1991 decison. See Audette v. Coletti, 539 A.2d 520, 521-22 (R.1. 1988)

(“[w]here a zoning board hears an gpplication for relief and denies it, the doctrine of adminigrative
findity bars a subsequent gpplication for the same rdief absent a showing of a change in materid
circumgtances in the time intervening between the two gpplications’).

L egal Nonconfor ming Use

The plantiffs dso contend that the Satin Doll enjoys a legd nonconforming use for the
presentation of adult entertainment at the premises located at 31-35 Aborn Street in Providence. In

support of this argument, plantiffs dam that Twelve Caesars presented adult entertainment from
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October of 1990 through October of 1992. The plaintiffs argue that the disco/gogo licenses issued to
Tweve Caesars and Jodi DiRaimo permitted the presentation of adult entertainment. The defendants
disagree with plaintiffs podtion, arguing that plantiffs have faled to prove tha there was adult
entertainment on the Property before the 1991 Zoning Ordinance or that the presentation of adult
entertainment on the Property was a lawful use.

Section 45-24-31(49) of the Rhode Idand Generd Laws defines the term “nonconformance.”
According to the statute, a nonconformance is “a building, structure, or parcel of land, or use thereof,
lanvfully exiding & the time of the adoption or amendment of a zoning ordinance and not in conformity
with the providgons of that ordinance or amendment.” R.I. Gen. Laws 8§ 45-24-31(49) (emphasis
added.) The datute provides for two types of nonconformance, one of which is nonconformance by
use. The daute defines “nonconformance by use’ as “a lawfully established use of land, building or
structure which is not a permitted use in that zoning district.” R.I. Gen. Laws 8§ 45-24-31(49)(3).

Section 45-24-39 of the dtatute contains generd provisons for nonconforming devel opments.
This statute provides statutory protection for a nonconforming use.  As such, nonconforming uses
cannot be abrogated by the adoption of or amendment of a zoning ordinance. Sections 45-24-39(A) &
(B) of the statute expresdy provide:

“(A) Any city or town adopting or amending a zoning ordinance under
this chapter shdl make provison therein for any use, activity, structure,
building, or sgn or other improvement, lawfully exising & the time of
the adoption or amendment of the zoning ordinance, but which is
nonconforming by use or nonconforming by dimenson. The zoning
ordinance may regulate development which is nonconforming by
dimengon differently than that which is nonconforming by use.

(B) The zoning ordinance shdl permit the continuation of

nonconforming development. However, this shdl not prohibit the
regulation of nuisances.”
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Similarly, the Providence Ordinance permits the continuance of those nonconforming uses which were
“lawfully established.” Section 201.2 of Ordinance, entitled “Continuance of use,” provides:

“Nothing in this ordinance shal prevent or be congtrued to prevent the

continuance of a nonconforming use of any building or sructure for any

purpose to which such building was lawfully established.”

A use must have been lawful, prior to a change in the zoning ordinance, for that use to attain protected

nonconforming use satus after the change. Town of Scituate v. O'Rourke, 103 R.I. 499, 239 A.2d

176 (1968) (noncompliance with the requirements of an automobile junkyard ordinance prevented
landowners from attaining status of a vaid nonconforming use).

Upon reviewing the record, this Court finds that plaintiffs do not enjoy a legd nonconforming
use for the presentation of adult entertainment on the Property located at 31-35 Aborn Street in
Providence. Even if the plaintiffs were presenting adult entertainment before April of 1991,* they were
doing s0 illegdly and nat in conformance with the Ordinance. The plaintiffs establishment was located
in a C-3 zone, an area where live entertainment was not a permitted use. In April of 1991, &R, as
owners, and Twelve Caesars appeared before the Board to seek permission to be relieved from
Ordinance Section 53A, under Sections 91 and 92, in proposing to use the subject building, located at
31-35 Aborn Street, as a lounge with live entertainment. The Board granted plaintiffs request for live
entertainment, but expresdy prohibited adult entertainment on the Property. Even if plaintiffs used the

Property prior to 1991 for adult entertainment, therefore, that use would have been unlawful and cannot

4 It should be noted that the Board found insufficient evidence that the Property was used for adult
entertainment prior to 1991. On the date of the record (which includes no gpplications or licenses
issued for adult entertainment during that time period), this Court cannot conclude that such finding is
clearly erroneous. Seen. 6, infra
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conditute a legd nonconforming use. The defendant’s argument with respect to abandonment,
therefore, is rendered moot.
Estoppel

The plaintiffs next argue that the doctrine of estoppel precludes the City from prohibiting adult
entertainment as a lawful nonconforming use of the Property. Specificdly, plaintiffs contend that they
have a protected interest in presenting adult entertainment because the Board of Licenses regulaly
issued disco/go go licenses to them both before and after the 1991 amendment of the Ordinance.
Further, plaintiffs contend that they relied on the aforementioned licenses and, as such, have made
subgtantid investments and expenditures with respect to renovating and upkeeping the Property.

The elements of equitable estoppe were articulated by the Rhode Idand Supreme Court in

Providence Teachers Union v. Providence School Board:

“The indispensable dements of equitable estoppd, or estoppd in pais,
are ‘fird, an afirmative representation or equivaent conduct on the part
of the person againgt whom the estoppel is clamed which is directed to
another for the purpose of inducing the other to act or fal to act in
reliance thereon; and secondly, that such representation or conduct in
fact did induce the other to act or fail to act to his[or her] injury.’”

689 A.2d 388, 391-92 (R.I. 1997) (quoting Lichtendein v. Parness, 81 R.l. 135, 138,99 A.2d 3, 5

(1953)). Reief under this equitable doctrine is extraordinary and will not be permitted except in the
unusua instance where the equities are clearly balanced in favor of the party who is seeking relief. See

Loidle v. City of East Providence, 116 R.l. 585, 359 A.2d 345 (1976) (court refused to enforce

estoppe doctrine againgt city, even when city alowed two years to pass before enforcing six-month
resdency requirement, where there was no evidence to support plaintiff’s contention that he had been

denied employment opportunities because of his deferred entry into the job market and where plaintiff
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took no action to resolve his problem until three days before he was scheduled to be fired).
Notwithstanding consderations of equity, however, estoppe will not lie as against a municipdity when a

municipdity’s actions, upon which the estoppd clamis premised, are ultra vires  Technology Investors

v. Town of Wegerly, 689 A.2d 1060, 1062 (R.l. 1997) (held that town was not estopped from

denying property tax abatement promised to business by town council because the abatement was
illegd and ultravires under state law).

After areview of the record and relevant case law, this Court finds that the doctrine of estoppel
isingpplicable here. It is undisputed that entertainment licenses were issued to Twelve Caesars and/or

Jodi DiRamo during the time period of October 1990 through October 19926 These licenses,

5 See dsp Greenwich Bay Yacht Basin Assoc. v. Brown, 537 A.2d 988 (R.I. 1988) (with sufficient

evidentiary basis, estoppel could be gpplicable againgt an adminigrative agency where an application
should have been considered under then-existing regulations as opposed to regulations subsequently
promulgated); Schiavulli v. School Committee of North Providence, 114 R.l. 443, 334 A.2d 416
(1975) (estoppe applicable to prevent a school committee from denying that a teacher’ s absence was
the result of her being on aleave of absence when school superintendent had told teacher that he would

relay her request for a leave of absence and the committee failed to act without informing teacher);

Ferdli v. Depatment of Employment Security, 106 R.I. 588, 261 A.2d 906 (1970) (holding thet the
doctrine of estoppel could be gpplied as againgt public agencies where the agency or officers thereof,

who were acting within the scope of their authority, had made representations which caused a party to
act or refrain from acting to his or her detriment and remanding the case for findings as to whether
representations had been made by agency employee acting within his authority).

6 The licenses were issued in the following months for the following purposes. The October 1990
license was issued to Jodi DiRaimo to “hold a disco/entertainer [or] performers” The February 1991
license was issued to Jodi DIRaimo d/b/a - Twelve Caesars to “hold disco performances.” The March
1991 license wasissued to Jodi DiRaimo for a*“disco/performances/gogo.” The April 1991 license was
issued to Jodi DiRaimo to hold a“disco/gogo.” The May 1991 license was issued to Jodi DiRaimo for
a “disco/gogo.” The June 1991 license was issued to Jodi DiRaimo for a “disco/gogo.” The October
1991 license was issued to Jodi DiRaimo for a “disco/gogo.” The November 1991 license was issued
to Jodi DiRaimo to hold a “disco/gogo.” The December 1991 license was issued to Jodi DiRaimo to
hold a “gogo/disco/performances.” The January 1992 license was issued to Jodi DiRaimo to hold a
“gogo/disco.” The February 1992 license was issued to Jodi DiRaimo to hold a “disco/gogo.” The
March 1992 license was issued to Jodi DiRaimo to hold a “gogo/disco.” The April 1992 license was
issued to Jodi DiRaimo/Twelve Caesars to “have music/D.J./gogo/disco.” The May 1992 license was
issued to Twelve Caesars Ltd. to hold a “gogo/disco.” The June 1992 license was ssued to Jodi
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however, wereissued illegdly, prior to April of 1991, as plaintiffs had not, up until that point, obtained a

use variance to dlow them to hold live entertainment in a C-3 zone. See Technoloqy Investors, supra;

see dso Ordinance § 8057 Hantffs implicitly recognized the illegdity of using the Property for live
entertainment when they applied, in April 1991, for ause variance. In April of 1991, the Board issued
J&R a use vaiance to dlow for live entertainment on the Property but with an express prohibition
agang adult entertainment. Theresfter, any license arguably issued to plantiffs to permit adult
entertainment dso was illegdly issued. As such, any action by the municipdity in issuing licenses that
could be construed as permitting adult entertainment on the Property must be deemed to be ultra vires
and thus cannot support aclam of estoppd by plaintiffs as againg the municipdity.®

Moreover, plantiffs have not demongtrated that they reasonably relied to their detriment on the

issuance of any entertainment licenses to present adult entertainment.  See, eq., Technology Investors,

689 A.2d at 1062. J&R, as owner of the Property, appeared before the Board in 1991, seeking a use

DiRaimo to hold a “gogo/disco.” The September 1992 license was issued to Jodi DiRaimo to hold a
“gogo/disco.” The October 1992 license was issued to Twelve Caesars to hold a* gogo/disco.”
7 Section 805 of the Providence Zoning Ordinance provides:
Section 805. Conflicts of law.

“All departments, officias and public employees of the city which are vested with the

duty or authority to issue permits or licenses shdl conform to the provisons of this

ordinance and shdl issue no permit or license for any use, building or purposeif the

same would be in conflict with the provisions of this ordinance. Any permit or license,

issued in conflict with the provisons of this ordinance shdl be null and void.”
8 This case is digtinguisheble, therefore, from the estoppd cases on which plaintiffsrdy. See A. Ferland
& Sons v. Zoning Board of Review, 105 R.l. 275, 251 A.2d 536 (1969); Tantimonaco v. Zoning
Board of Review, 102 R.I. 594, 232 A.2d 385 (1967); and Shdvey v. Zoning Board of Warwick, 99
R.I. 692, 210 A.2d 589 (1965). These cases support the proposition that where a use was lawful
when a permit or exception was granted, a party may be immunized, in certain Stuations, agang a
subsequent revocation or impairment resulting from an amendment to a zoning ordinance. See a0
Jonesv. Rommell, 521 A.2d 543 (R.1. 1987); Glocester v. Olivo's Mobile Home Court, Inc., 111 R.I.
120, 300 A.2d 465 (1973). As any licenses issued to plaintiffs here never lawfully permitted adult
entertainment, gpplication of the doctrine of estoppel is barred as a matter of law.
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variance to dlow it to present “live entertainment” on the Property a Twelve Caesars. Mr. Shappy
testified that he was present at that April 1991 hearing. (Tr. dated Nov. 4, 1997 at 14.) In doing so,
plaintiffs implicitly recognized the illegdity of usng the Property for live entertainment absent zoning
relief. Mr. Shappy dso testified that he “believe[d]” that he had seen Resolution No. 7371. (Id. at 16.)
Resolution No. 7371 expresdy prohibited adult entertainment on the Property.

From the evidence of record, therefore, this Court finds that plaintiffs could not have reasonably
reied to their detriment on the issuance of any entertainment license which arguably permitted adult
entertainment on Property that could not be used legdly for live entertainment, particularly where they
recognized that illegdl use by goplying for zoning relief in April 1991. Smilarly, plaintiffs could not have
reasonably relied to ther detriment on the issuance of any entertanment license which arguably
permitted adult entertainment in violation of Resolution No. 7371, as they had knowledge of that use
restriction and falled to apped it. This Court believes that plaintiffs, in operating their establishment,
acted a their peril in presenting adult entertainment and understood the risks associated with usng the
Property for that purpose. Assuch, equitable rdlief is not warranted.

Conclusion

After areview of the entire record, this Court finds that the Board's decision is supported by
the substantia, reliable and probative evidence of record and is not affected by error of lav. The
decison does not preudice substantid rights of the plaintiffs. Accordingly, plantiffs apped is denied,
and the decision of the Board is affirmed.

Counsd shdl prepare a mutudly acceptable form of order and judgment, consstent with this

decison, and submit it to the Court forthwith for entry.
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