STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC

WARREN HURLBUT
V.

THE STATE OF RHODE ISLAND;

JOSEPH PICANO, individually and in

his capacity as Director of the Rhode I sland
Department for Children and Their Families;
JAMES PATRICK, individually and

in his capacity as Associate Director of the Rhode
I sland Department for Children and Their Families,
TIMOTHY DUTRA, in his capacity as Associate
Director of the Rhode I sland Department for
Children and Their Families; GAIL PARENTE

in her capacity as Chief of Employee

Relationsfor the Rhode Idand Department for
Children and Their Families; and PETER DELIS,
individually and in his capacity as Labor Relations
Coordinator for the Rhode | dand Department for :
Children and Their Families :

DECISION

SUPERIOR COURT

C.A. No. 90-8363

SILVERSTEIN, J. The defendants' move for summary judgment, pursuant to Rule 56 of the Rhode

Idand Superior Court Rules of Civil Procedure and the plaintiff moves to amend the complaint, pursuant
to Rule 15 of the Rhode Idand Superior Court Rules of Civil Procedure.

Facts/Trave

! The subject and only remaining defendants are the State of Rhode Idand and Joseph Picano,
individualy and in his capacity as the Director of the Rhode Island Department for Children and Ther
Families (respectively, State and Picano or collectively, defendants). By gipulation filed July 23, 1997,
this civil action was dismissed againg former defendants James Ratrick, Timothy Dutra, Gail Parente,

and Peter DelLis.



The plantiff Warren Hurlbut (Hurlbut or plantiff) initiated the subject action in December of
1990 with a complaint aleging deprivation of certain civil and condtitutiond rights as well as retdiatory
discharge from State service. Hurlbut's March 28, 1989 dismissal arose from his February 1, 1989
arres for soliciting from amotor vehicle. At the time of the arrest, Hurlbut was Assstant Director of the
Divison of Juvenile Correctiond Services (Training School) within the Department for Children and
Their Families (DCF). At the rdlevant time, Hurlbut had been employed by the State for gpproximeately
seventeen years.

On or about March 1, 1989, Hurlbut informed James E. Patrick, then-Acting Director of DCF
(Patrick), of the misdemeanor charge, that the stress involved with the arrest was causing him distress
and physica discomfort, and that he was going out on sick leave.? Patrick did not object to Hurlbut's
using sick leave and did not require amedicd certificate®

On March 9, 1989, Picano became the Director of DCF.* Prior to Picano becoming Director,
Hurlbut had complained about a variety of issues affecting the Training Schooal, including budgetary
matters, physca plant concerns, hiring practices and qudity of work done by vendors on Training
School congtruction projects® He had dso been “critical of the process’ by which a certain contract
for architectural work at the Training School had been awarded.® By March 9, 1989
letter, Peter P. Delig then-Labor Relations Coordinator of DCF (Delid) notified Hurlbut of an
adminigrative hearing scheduled for March 14, 1989 regarding Hurlbut's having been “charged by the
Providence Police with a misdemeanor (soliciting).”” Thereby, Hurlbut was notified that “appropriate
discipline may be recommended,” a request for postponement from Hurlbut would result in change of
datus from “dck leave with pay to adminidrative leave without pay,” and that his “entire personnd
record may be reviewed.”® Prior to the adminigtrative hearing, Picano directed DCF s counsel, Thomas

2D.Exh.Catb.

3 |d. at 11.

4 D. Exh., Aff. of Ficano at 1.
5 P. Exh. 11, Aff. of Hurlbuit.
61d. at 2.

"D. Bxh. B.
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Bohan (Bohan), to request Hurlbut's termination.® Patrick, thinking that the facts were incomplete, told
Picano that he disagreed with that dispodtion.*°

The adminigtrative hearing proceeded before Delis on March 14, 1989 and decision thereon
was rendered March 23, 1989.1' The express purpose of the administrative hearing was to determine
whether or not disciplinary action against Hurlbut was appropriate and if so, what action.*? At the
hearing, the dlegation againgt Hurlbut was that he was charged by the City of Providence Police with a
misdemeanor (soliciting).’*  During the adminidrative hearing, Hurlbut's counsd objected to the
adequacy of notice given for the hearing, argued that Hurlbut was on medical leave and that denid of a
Hurlbut's request for continuance when faced with medica documentation that satisfied DCF's sick
leave policy was essentidly disciplining Hurlbut.**  Hurlbut’s counsel introduced a 3/13/89 letter from
Robert D. Wuraftic, Ph.D.*> Hurlbut's counsdl aso contended that DCF failed to indicate to Hurlbut
what parts of his personnd record it wished to review.'®* DCF argued that Wurdftic's letter was
open-ended and that department policy provided that an employee's request for a continuance would
result in the employee being placed on leave without pay until such time as a hearing is hdd.*” After
congderation of Hurlbut's objections and DCF palicy, the hearing officer held the hearing.’® DCF's
only witness was Patrick and its exhibits included the relevant police report dated February 1, 1989,
job specification of Assstant Director of the Divisgon of Juvenile Correctiond Services, and a Family

Court order of detention.*® After examination and cross examination of Patrick, including submisson of

° P. Exh. 9 at 20.
10]d.
UD.ExhCat 1.
2]d.
18]1d. On February 15, 1989, the femde involved in the subject incident, Star Price (Price), plead ndlo
contendere to the charge of loitering for progtitution and was sentenced to one year, suspended, and
one year probation. D. Exh. F.
4]d. at 1-2.
°]d. at 2.
18] d.
17]1d. DCF s Adminigtrative Hearing Procedure provides.
“If the hearing is postponed: ...
b. At the Union’srequest -- employeeis placed on leave without pay ... .” P. Exh. 7 a 2-3.
8D, Exh. Cat 3.
1%1d. The Family Court order dated May 9, 1983 indicated that Price had been ordered to DCF's
Juvenile Diagnostic Center in May of 1983, when shewasaminor. D. Exh. G.
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DCF s exhibits, the parties rested after closing arguments?® The DCF contended that for the good of
the service, termination congtituted appropriate discipline?*

Theredfter, the adminidrative hearing officer noted in his decison that Hurlbut received
adequate notice of the hearing and DCF policy was carried out.2? Additionaly, he noted that Hurlbut
denied dl adlegations, did not present Hurlbut as a witness, or any evidence to refute the clam brought
by DCF.2® In deciding the matter, the hearing officer rdied on, as had DCF in its argument for
discipline, G. L. 1956 § 36-4-38 which provides, in relevant part, “a classfied employee with
permanent status may be dismissed by an gppointing authority whenever he or she considers the good
of the service to be served thereby, stated in writing, with full and sufficient reason, and filed with the
personnel administrator.”>* Based on the testimony and evidence presented by DCF, the hearing officer
decided that termination was gppropriate discipline?®> By March 28, 1989 |etter, Picano, then-Director
of DCF, notified Hurlbut that DCF was following the discipline recommended by the hearing officer,
goecificaly dismissal.?®

After the hearing, Patrick received a tape recording obtained by DCF's attorneys which
according to Patrick “completely exonerated” Hurlbut from any wrongdoing.?” Patrick discussed the
information with Picano and argued for Hurlbut's reingatement.® On or about April 19, 1989, the
misdemeanor charge againgt Hurlbut was dismissed under Rule 48(a) of the Didrict Court Rules of
Crimina Procedure, dismissa by Attorney for the State?®  After the crimind charge was dismissed,
Hurlbut sought reinstatement; the DCF, by Picano’s direction, refused.*® Picano understood that the

20D, Exh. Cat 19, 22.

2]d. at 20.

2]d. at 21.

Z|d. at 22.

24]d. at 21.

#|d. at 22.

2D. Exh. D.

2’p. Exh. 3 at 35.
28] d.

29D. Exh. H.

%D. Exh. 1.



charges were “withdrawn” and could be “reingated” if the witness were found; if dismissed, the charges
were not renewables!

On or about April 13, 1989, Hurlbut timely appeded his dismissa to the Personnd Apped
Board (PAB), pursuant to G. L. § 36-4-42.32 During the hearing, Hurlbut's counsd argued that the
DCF faled to produce Price a the hearing and if it had exculpatory evidence, had an affirmative duty to
bring the evidence forward.3® After the hearings which concluded on February 15, 1990, the PAB
decided unanimoudy in favor of Hurlbut.3* During the hearing, the PAB, addressing DCF s attempt to
admit evidence regarding Rice, determined unanimoudy that Price's digposition had no bearing on
Hurlbut's case® The PAB found that the primary bass for Hurlbut's dismissal was the arrest; other
proffered reasons were essentidly without merit or insufficient®® According to the PAB, upon
dispogtion of the crimina charges againgt Hurlbut via outright dismissal by the prosecuting authority, the
basis for the dismissa no longer existed.®” The PAB decision on or about March 12, 1990 ordered
Hurlbut's reingtatement to his former position.® In an amended decision dated July 9, 1990, the PAB
ordered that Hurlbut receive remedies including full back pay, medica expenses, datorney’s fees,
reingatement of leave time, and full credit for seniority.*® This PAB decision was not gppedled.

81D, Exh. L at 50.
2D.Exh.Ea 1. G.L. 1956 § 36-4-42 provides, in relevant part, that:
“Any date employee with provisond, probationary or permanent status who fedls
aggrieved by an action of an gppointing authority resulting in a demotion, suspension,
layoff, or dismissd or by any personnd action which an gppointing authority might teke
which causes the person to believe that he or she had been discriminated against
because of hisor her race, sex, age, disability, or hisor her political or religious beliefs,
may, within thirty (30) cdendar days of the mailing of the notice of that action, goped in
writing to the personnd apped board for areview or public hearing ... .”
3P, Exh. 2 at 29.
%D. Exh. E a 2. The PAB hearings occurred on 9/21/89, 11/21/89, 12/14 and 12/21/89, and 2/13
and 2/15/90. Id. at 1.
P, Exh. 5at 57.
%D. Exh. E a 2-3.
¥]d. at 2.
®]d. at 4.
%D. Exh. J Therein, the PAB, addressing Hurlbut's request for a pay grade increase, noted that
Hurlbut had no autométic right to a promotion as such decison was discretionary. 1d.  Further, the
PAB dated, “based upon the speculative nature of this claim, it is hereby denied.” Id. The PAB does
not reference a specific position when addressing the pay grade increase and promation.
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On October 8, 1989, after Hurlbut's dismissd and before his reinstatement pursuant to the
1990 PAB order, the position of Associate Director for the Training School was created as a part of a
departmentd reorganization.*° Said position was filled on December 31, 1989.4* Peatrick and Bohan
had advised Picano that Hurlbut should be reinstated and that the crestion of an Associate Director
position was not appropriate and would not withstand legal scrutiny.*?  Patrick opined that Picano
cregted the Associate Director pogtion to vacate the authority of Hurlbut's podtion as Assigtant
Director.#* When Hurlbut was reingtated to his position as Assstant Director, both positions continued
in existence with Hurlbut then under the command of the new Associate Director.*4 The person who
was hired as Associate Director, then Hurlbut's Supervisor, had six months of service in a correctiond
facility, none of them at the Training Schoal .*

During the State's financid crisis of 1991, Hurlbut was laid off. P. Exh. 12. He gppeded the
layoff to the PAB.*¢ In its March 25, 1992 decison, the PAB sated “[w]hile there is no conclusve
evidence to ascertain the intentions of the Department [of Children, Youths and Families (DCYF,
formerly DCF)], there is sufficient evidence to make it obvious that economics and comparative abilities
were not the reasons’ for plaintiff’s layoff and ordered his reingtatement.#”  According to the PAB, the
job specifications of the Associate Director and the Assistant Director were “so nearly identicd as to
prevent being able to tdl the difference.”*® Subsequently, on September 9, 1992, the PAB ordered
DCYF to provide severa remedies to compensate Hurlbut for this wrongful layoff.® The DCYF
gppeded the decison of the PAB to this Superior Court, pursuant to G.L. 1956 § 36-4-42.%° This

4Aff. of Picano at 2.
11 d.

2P, Exh. 14 at 41-42.
| d. at 42.

4P, Exh. 12 at 2.
®|d. at 1.

9] d,

47ld. at 5.

48|d. at 3.

“9State v. Personnel Appeal Board, 1995 WL 941441 at 1 (R.I. Super. 1995).
50 d,




Court held that the DCY F lacked standing to apped the decision of the PAB to the Superior Court and
dismissed the DCY F s gpped.> This Court’s decision was not apped ed.

The ingant complaint was filed in December of 1990 after the PAB’s 1990 decisons that
sugtained Hurlbut's first gpped and reingtated him as aforementioned.> Hurlbut brings this civil action
pursuant to G. L. 1956 § 42-35-1 et seg., the Administrative Procedures Act (APA), and 42 U.S.C.
88§ 1983, 1985 and 1988. Although discovery was closed on or about July 27, 1999 by court order,
modified scheduling orders followed. Defendants filed their motion for summary judgment in July of
1998 to which Hurlbut objected in January of 2000. This Court heard the parties on April 21, 2000.
Thereafter, Hurlbut filed a motion to amend to which defendants object.

Such additiona facts as are pertinent to this decison shal be sat forth in the discusson tha
follows.

Summary Judgment

“ISJummary judgment is a drastic remedy that should be cautioudy applied.” Boland v. Town
of Tiverton, 670 A.2d 1245, 1248 (R.l. 1996). When atrid judtice is ruling on a mation for summary

judgment, the only question before him or her is whether there is a genuine issue of materid fact which
must be resolved. Rotdli v. Catanzaro, 686 A.2d 91, 93 (R.I. 1996). Summary judgment is proper

“only if an examination of the admissble evidence, undertaken in the light most favorable to the
nonmoving party, reveds no genuine issue of materid fact, and the moving party is entitled to judgment
as amatter of law.” Visconti & Boren Ltd. v. Bess Eaton Donut Flour Co., 712 A.2d 871, 872 (R.I.
1998) (per curiam) (citing Roteli v. Catanzaro, 686 A.2d 91, 93 (R.I. 1996)).

A party opposing a motion for summary judgment carries the burden of “proving by competent
evidence the existence of a disputed materid fact and cannot rest on the dlegations or deniads in the
pleadings or the conclusions or on legd opinions” Macera Brothers of Crangton, Inc. v. Gelfuso &

Lachut, Inc., 740 A.2d 1262, 1264 (R.1. 1999) (per curiam) (citing Manning Auto Parts, Inc. v. Souza,

591 A.2d 34, 35 (R.l. 1991)). If the opposing party cannot establish the existence of a genuine issue of

materid fact, summary judgment must be granted. Grande v. Almac's, Inc., 623 A.2d 971, 972 (R.l.
1993).

Sd. at 3.
52D, Exhibits A, E. and J.



Res Judicata

Reying on Department of Correction of the State of Rhode Idand v. Tucker and cases cited

therein, defendants contend that Hurlbut's complaint is barred completely by the doctrine of res
judicata. 657 A.2d 546, 549 (R.l. 1995). The defendants argue that under the doctrine of resjudicata,
if Hurlbut had more claims or damages, including his dam of retdiation, he was required to bring them
before the PAB. Hurlbut counters that his claims before this Court are not defeated by the doctrine of
res judicata. Essentidly, Hurlbut contends the authority of the PAB is limited and not coextensive with
this Superior Court. He further argues that an apped to the PAB is not the exclusive remedy for his
dleged cdlams. However, Hurlbut relies on the doctrine of res judicata to the extent that the PAB
determined that the DCF wrongfully and unlawfully terminated his employmen.

In Tucker, wherein two quasi-judicid agencies had purported to ded with the same conduct,
the Supreme Court sated that generdly “the doctrine of res judicata makes prior judgments conclusive
in regard to any issues that were raised or that could have been raised before the first tribunal.” 1d. The
prior decison “should have been given preclusve effect upon any issue that was litigated or could have
been litigated before that tribund.”  Id. at 550.

The PAB is a quasi-judicial agency of the dtate designed to protect the interests of date

employees under the merit sydem 1d. at 549 (emphasis added). Pursuant to G. L. 1956 § 36-3-10,

the PAB has datutory jurisdiction to hear appeds brought by state employees from adverse
employment actions.>® Perrotti v. Solomon, 657 A.2d 1045, 1048 (R.l. 1995). Within the PAB’s

juridiction over classified sate employees, it has the right and the duty to consider any “reason for
discharge that would not meet the requirements of substantial grounds.” Tucker, 657 A.2d a 549. An
employee dismissed ‘for the good of the service pursuant to 8 36-4-38, upon timely application
therefor, is entitled to a hearing on “the vaidity of the reasons for such dismissd.” Anidlo v. Marcdlo,

3G. L. 1956 8§ 36-3-10 provides, in relevant part:

(&) The personnd apped board shdl hear appedls.

(2) By any person with provisond, probationary or permanent status in a postion in the classfied
service who has been discharged, demoted, suspended, or laid off by any gppointing authority.
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91 R.I. 198, 207-08, 162 A.2d 270, 274-75 (1960). The gppointing authority is required to establish
by legdly sufficient evidence that the dismissal was based on substantiad grounds. 1d. at 274. Except
for an appedl to the Superior Court through the vehicle of an adminigtrative appea pursuant to the APA,
adecison of the PAB would be find. The Generd Assambly has neither given the PAB any jurisdiction
over Whigtleblower actions nor does the PAB have jurisdiction over actions brought pursuant to Title
42 of the United States Code 88 1983, 1985, and 1988. The Court notes that the instant matter is not
before this Court as an adminigtrative apped under the APA.

When invoked, the doctrine of res adjudicata”* makes a prior judgment in acivil action between
the same parties conclusive with regard to any issues that were litigated in the prior action, or, that could
have been presented and litigated therein.’” Garganta v. Mobile Village, Inc., 730 A.2d 1, 4-5 (R.I.
1999) (quoting ElGabri v. Lekas, 681 A.2d 271, 275 (R.l. 1996)). “Resjudicata only appliesto issues
that could have been fully and fairly litigated in prior proceedings.” Farnum v. Burns, 561 F. Supp. 83,

86 n. 3 (D.R.l. 1983). The doctrine “serves as an ‘absolute bar to a second cause of action where
there exigts identity of parties, identity of issues, and findlity of judgment in an earlier action.”” Garganta,
730 A.2d a 5 (citation omitted). “The same rule should apply to the decison of a quas-judicid
adminigrative tribund as to the judgment of a court.” Tucker, 657 A.2d a 549 (citing Restatement
(Second) Judgments, ch. 6, 8 83 (1982)).

However, the adminigtrative proceeding a issue here was of limited substantive and remedia
scope. Hurlbut could not have litigated in the adminigirative proceeding the specific claims asserted and
the remedies sought in this Whistleblower and 88 1983, 1985 and 1988 action, including the claims
agang Picano individudly. The adminidrative proceeding was limited to determining whether DCF' s
termination of Hurlbut for the good of the service was based on subgtantia grounds. Pursuit of aclam
with the PAB, an agency with limited jurisdiction, does not preclude the subsequent pursuit of related
clams based on dtate or federa rights that could not have been properly asserted before the PAB.
Under these circumstances, the doctrine of res judicata cannot be applied, as defendants urge, to
dismiss summarily this civil action. This Court agrees with Hurlbut, however, that the ron-appealed
PAB decison regarding his March 1989 termination being wrongful isfind.



Count 1 - Violation of 42 U.S.C. §1983

In Count | of his complaint, Hurlbut aleges § 1983 violations> A viable 8 1983 claim contains
two essentid components:  “Firdt, the plaintiff must alege and prove that some person or date
governmentd entity, while acting under color of state law, has deprived him of afedera right secured by
federd law or conditution. Second, the plaintiff must identify the federa right aleged to have been
violated.” Brundlev. Town of South Kingsown, 700 A.2d 1075, 1081 (R.l. 1997) (citations omitted).

Accordingly, in andlyzing a § 1983 action, there are two immediate subjects of inquiry: namely, who and
what. Id. “Firgt, who acting under color of state law has caused the plaintiff’s dleged deprivation, and
second, of what federa right, privilege or immunity secured by the Federd conditution or federd
datutes has the plaintiff been deprived?” 1d.

Herein, Hurlbut names the State and Picano as defendants, specificaly Picano as the
governmenta officid acting under color of Sate law. However, “nather a State nor its officids acting in
their officia capacities are ‘persons under 8 1983.” Pontbriand v. Sundlun, 699 A.2d 856, 868 (R.I.
1997) (citing Will v. Michigan Department of State Police, 491 U.S. 58, 109 S. Ct. 2304, 105 L.Ed.2d
45 (1989)). Accordingly, because Hurlbut sued both Picano in his officia capacity and the State, those

portions of Hurlbut's complaint based on § 1983 fail as a matter of law. With respect to Hurlbut's §
1983 clam againgt Picano individudly, Hurlbut contends that Picano deprived him of procedura due
process when he was terminated. Further, Hurlbut contends that Picano retaiated againgt him for
constitutionaly protected speech.

Regarding procedurd due process, Hurlbut contends that DCF failed to abide by its
adminigrative hearing rules, including its reliance on the police report without further investigetion or

4Section 1983, entitled “ Civil action for deprivation of rights,” dates.

“Every person who, under color of any statute, ordinance, regulation, custom, or usage,
of any State or Territory or the Didrict of Columbia, subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured by the Condtitution and
laws, shdl be lidble to the party injured in an action a law, suit in equity, or other
proceeding for redress. .. .”

42 U.S.C.S. 1983 (Law. Co-0p 1994).

Plaintiff aso seeks punitive damages, and pursuant to 42 U.S.C.S. § 1988, attorneys fees and costs.
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presentation of witnesses. Essentidly, Hurlbut challenges the content of DCF s case before the hearing
officer, specificdly dleging the introduction of fase and prgudicid evidence by DCF.  Additiondly,
Hurlbut argues that the determination of due process protections is a question of fact, not a question of
law, particularly where issues of bad faith with mdice are raised.  Findly, Picano contends that the
doctrine of qudified immunity entitles him to immunity from suit.

In support of the motion for summary judgment, Picano contends that Hurlbut received the due
process to which he was entitled regarding his March, 1989 dismissa from date service. Hurlbut was
notified of the adminidrative hearing, the potentia of disciplinary action resulting therefrom, and he was
given the opportunity to be heard. Citing Cronin v. Town of Amesbury, defendants further contend that

assuming, arguendo, Hurlbut did not receive due process prior to his dismissad, his due process claim
fails unless he can show the State failed to provide him with an adequate post-deprivation remedy. 81
F.3d 257, 260 (1st Cir. 1996),

It is undisputed that Hurlbut, as the Assistant Director of the Training School, held a classfied
position in gate service. As such, he had a legitimate entitiement to continued employment, absent
subgtantia grounds for dismissa. A public employee with a condtitutiondly protected property interest
in continued employment “is entitled, before being terminated, to ‘ord or written notice of the charges
agang him, an explanaion of the employer’s evidence, and an opportunity to present his Sde of the
dory [ether in person or in writing].”” DeCecco v. State of Rhode Idand, 593 A.2d 1342, 1344 (R.I.
1991) (citing Cleveland Board of Education v. Loudermill, 470 U.S. 532, 545-46, 105 S. Ct. 1487,
1495, 84 L .Ed.2d 494, 506 (1985)). It need not be afull evidentiary hearing. 1d. A pre-termination

hearing “should be an initid check againgt mistaken decisons -- essentidly a determination of whether
there was reasonable grounds to bdieve that the charges againgt the employee are true and support the
supposed action” Loudemill, 470 U.S. at 545-46, 105 S. Ct. at 1495. A proceeding pursuant to

date law that meets full adversary requirements satisfies due process concerns. Kenyon v. Town of

Westerly, 694 A.2d 1196, 1200 (R.I. 1997). Further, a party cannot prevail on a procedurd due
process clam unless he or she can show that the gate failed to provide him or her with an adequate
post-deprivation remedy. Cronin, 81 F.3d at 260.

Here, Rhode Idand provides Hurlbut with post-deprivation remedies in the form of rights under

our merit sysem law. See G.L. 1956 § 36-4-42. Any classified employee aggrieved by an action of
11



an gppointing authority may gpped to the PAB for areview or public hearing. 1d. The PAB may affirm
or reverse the action of an appointing authority. 1d. If the gppointing authority’s decison regarding
dismissal is reversed, the employee must be reingtated without loss of compensation or other benefits.
1d. Further, if the employee is dissatisfied with the PAB’s decison, he or she may apped to the
Superior Court. See G. L. 1956 § 42-35-15.

Picano, exerciang his discretionary authority, left Hurlbut to his adminigrative apped before the
PAB. Hurlbut appeded to the PAB, prevailed, and obtained an order for reinstatement which was not
appealed. In this Court's opinion, Hurlbut has not provided competent evidence proving a materia
disputed fact with respect to Picano and the aforementioned due process entittements.  Further, an
arrest and the filing of charges served to assure that discipline was based on reasonable grounds.  See,
eg., Gilbert v. Homar, 520 U.S. 924, 117 S.Ct. 1807, 138 L.Ed.2d 120 (1997). Accordingly,

Hurlbut’ s procedura due process clamsfail in this regard.

Hurlbut aso clams that the actions of Picano were solely for the purpose of retdiating against
him for his exercise of the right of free speech. In support of the motion for summary judgment, Picano
argues that Hurlbut's claim fails as a matter of law and fact. Picano contends that Hurlbut's claim fails
as amatter of law because it derives from matters of persond interest related to his position as head of
the Training School, rather than matters of public concern.  On the facts, Picano argues that Hurlbut's
dismissal was based on the crimind charge and rlated circumstances. Findly, Picano contends that the
record lacks sufficient evidence to support Hurlbut's assertion that he was retdiated againgt for
condtitutionaly protected expression.

It is well-settled that the government “may not discharge an employee on a basis that infringes
that employee's condtitutionally protected interest in freedom of speech.” Ader v. Lincoln Housing
Authority, 544 A.2d 576, 580 (R.I.) (cert. denied, 488 U.S. 968, 109 S.Ct. 496, 102 L.Ed.2d 532
(1988) (quoting Rankin v. McPherson, 483 U.S. 378, 383, 107 S.Ct. 2891, 2896, 97 L.Ed.2d 315,

324 (1987)). In determining whether a public employee's speech is protected, a trid court must
baance “the interests of the [employeg], as a citizen, in commenting upon matters of public concern and
the interest of the State, as an employer, in promoting the efficiency of the public services it performs
through itsemployees” 1d. (quoting Rankin, 483 U.S. at 383, 107 S. Ct. at 2896, 97 L.Ed.2d at 324).

However, when a public employee speaks upon matters only of persond interest, not as a citizen upon
12



matters of public concern, “a[ ] court is not the gppropriate forum in which to review the wisdom of a
personnel decision taken by a public agency dlegedly in reaction to the employee’ s behavior.” Connick
V. Myers, 461 U.S. 138, 14, 103 S. Ct. 1684, 1690, 75 L.Ed.2d 708 (1983).

To prevail on acdam of “uncongitutiona retaiation” under § 1983, a public employee “must
demondtrate that the speech was protected by the Firsds Amendment” and that the “complained of
conduct was a subgtantia or motivating factor in the defendant’s decision to dismiss him or her. 1d. at
580 (citation omitted). Thereafter, the public employer has the “burden of proving by a preponderance
of the evidence that it would have reached the decison to terminate even in the absence of the plaintiff's
exercise of dlegedly protected speech.” Id. (citation omitted).

It is the role of the trid jugtice to determine, as a matter of law, whether the speech was
protected by the First Amendment. 1d. at 581. Theresfter, the jury decides the remaining two eements
of adam: “whether the plaintiff had proven that his or her speech was a substantia or motivating factor
in the defendant’s actions and whether the defendant had proven that it would have terminated the
employee absent the exercise of alegedly protected speech.” 1d.

Asthe party opposing the summary judgment motion, Hurlbut “ carries the burden of proving by
competent evidence the exisence of a disputed materid fact and cannot rest on the dlegations or
denids in the pleadings or the conclusons or on legd opinions” Macera Brothers, 740 A.2d at 1264.

Hurlbut's affidavit and depostion indicate that he spoke out againg the DiPrete adminigtration on
various matters involving the Training School, including the budget, vendor contractors and interference
in daily operations® His depogtion aso indicates that he was not aware of anyone in the DiPrete
adminigration being involved in his termination.>®  Subsequent to Hurlbut’s deposition, an affidavit o
Southworth indicates that Picano had suggested that the then-governor’s office directed Hurlbut's
termination.>” By deposition, however, Southworth clarified it as an assumption on his part.>® Picano
exercised discretion and discharged Hurlbut based on the soliciting charge. The PAB found that the

ssp, Exh. 11, D. Exh. N at 114.
56D, Exh. N at 14, 30-31.

5P, Exh. 16.

58D, Exh. Q at 31, 35-37.
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Hurlbut’ s termination was not based on substantia grounds because the basis for the dismissa no longer
existed once the charge was dismissed by the prosecuting authority.

Having examined the evidence in the light most favorable to Hurlbut, this Court finds no genuine
issue of materia fact indicating that Hurlbut's termination or Picano’s associated complained-of-actions
relae to any dlegedly protected expresson by Hurlbut. Although expression on matters involving
“actud or potentia wrongdoing or breach of public trust” by government officials condtitutes expresson
on mattters of public concern, Connick v. Myers, 461 U.S. at 148, 103 S. Ct. at 1691, Hurlbut has not
proven the existence of a disputed materid fact supporting his contention that his alegedly protected

gpeech, rather than the soliciting charge, motivated Picano to discharge him. Accordingly, this clam fails
as amatter of law.

Count 111 -42U.S.C. §1985

In Count 111 of the complaint, Hurlbut aleges an equa protection violation, pursuant to § 1985.
No further reference to 8 1985 appears in the alegations, including which portion of 8§ 1985 the
defendants have dlegedly violated. However, in paragraph 30 of the complaint, Hurlbut aleges that
Picano and others conspired to hide and withhold evidence from the PAB and Hurlbut to his
detriment.>®

Section 1985 Of Title 42 of the United States Code has three subsections which proscribe five
types of congpiracies. Corrente v. State of Rhode Idand, Department of Corrections, 759 F. Supp.
73, 83 (D.R.l. 1991).%° The second portion of § 1985(2) and the first part of § 1985(3) relate to

“congpiratorid activity thet is primarily of state concern¢* Both of these subsections require that “the
congpirators actions be motivated by an intent to deprive their victims of the equal protection of the
laws” Id. (dting Kush, 460 U.S. at 725, 103 S. Ct. at 1487).

SHurlbut contends said evidence consisted of an interview with Price. Complaint, § 30.

®Three of the five types of § 1985 conspiracy “relate to ingtitutions and processes of the Federa
Government- federa officers, 8§ 1985(1); federd judiciad proceedings, the first portion of § 1985(2);
and federal dections, the second part of 8 1985(3).” 1d. (quoting Kush v. Rutledge, 460 U.S. 719,
724, 103 S. Ct. 1483, 1487, 75 L.Ed.2d 413 (1983). The first part of 8§ 1985(2) prohibits
conspiracies to injure a person or his property on account of testifying or attending a proceeding in the
United States court. 1d. Hurlbut’'s complaint fails to make a clam under these three parts of § 1985.
1The second portion of § 1985(2) applies to conspiracies to obsiruct the course of judtice in State
courts, and the first part of § 1985(3) provides a cause of action against conspirators who “go in
disguise on the highway or on the premises of another.” See Kush, 460 U.S. at 725.
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Regarding the second part of § 1985(2) which relates to conspiracies to obstruct justice in State
courts, Hurlbut's complaint does not contain any dlegation regarding state court.  Additiondly by
definition, a congpiracy involves two or more persons. Further, the PAB isan adminidrative body. See
G. L. 1956 88 36-3-10, 36-4-42; Tucker, 657 A.2d at 549. Accordingly, insofar as Hurlbut aleges
that Picano conspired to withhold evidence from the PAB, such claim fals as a matter of law. See, eq.,
Solitani v. Smith, 812 F. Supp. 1280, 1294 (D.N.H. 1993) (interference or obstruction of
adminigtrative proceedingsis not redressable under 8 1985(2)).

Section 1985(3) provides a remedy “exclusively for deprivations of the equa protection of the
law or of the privileges and immunities guaranteed under the law.” Sdlisbury v. Stone, 518 A.2d 1355,
1361 (R.l. 1986). To dtate a claim under the first portion of 42 U.S.C. 1985(3), a clamant must alege

that a conspiracy was predicated upon a racia or suspect classbased, invidioudy discriminatory
animus Id. Hurlbut's complaint does not contain any such dlegation. See, eg., LaManque v. Mass.

Depatment of Employment & Training, 3 F. Supp.2d 83, 92 (D. Mass. 1998) (“Whigtleblowers are
not a ‘cognizable class for purposes of 8 1985(3).”); Hicks v. Resolution Trust Corp., 970 F.2d 378,

382 (7th Cir. 1992) (“[P]urported status as whistleblower does not entitle one to civil rights protection
under 1985(3)"). Further, in this Court’s opinion, as the party opposing summary judgment, Hurlbut
has not carried his burden of proving by competent evidence the existence of a disputed materid fact
regarding a § 1985 conspiracy. Accordingly, Hurlbut’s § 1985 claim fails as a matter of law.??
Whistleblower’s Act
In Count Il of the complaint, Hurlbut aleges a whisleblower's clam. Spedificaly, Hurlbut
avers that, in September of 1989, Picano created a new position of Associate Director for the Training

School and thereafter refused to consider or appoint Hurlbut to said position notwithstanding that the
new position had subgtantialy the same duties as Hurlbut’s former position, Assistant Director. Hurlbut
contends Picano's actions were intended soldly to circumvent the PAB decison ordering Hurlbut

reindated to the Assstant Director position. Hurlbut aleges that Picano retdiated against him because

62Section 1988 of Title 42 of the United States Code provides for an award of “reasonable attorney’s
fee as part of cogts’ to the prevalling party in civil rights action. Salisbury, 518 A.2d at 1361. Hurlbut's
clams for attorney’s fees under § 1988 and punitive damages fal with his § 1983 and § 1985 clams.
Accordingly, this Court need not address the asserted defenses of qudified immunity and discretionary
immunity.
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of his “exercise of free speech” and his input “to members of the Rhode Idand Legidaure and its
legidative bodies regarding practices, policies and procedures at the Training School to include opinions
as to why the Training School should not be relocated to the grounds of the Ladd School in Exeter,
Rhode Idand.” Complaint, 1 15.

The Rhode Idand Whigtleblower’s Act, G. L. 1956 8§ 36-15-1 et seq. (Whistleblower's Act),
was enacted by Public Laws 1984, chapter 137 and amended by Rublic Laws 1988, chapter 649.
Although the dtaute was repeded in its entirety by Public Laws 1995, chapter 308, it was
smultaneoudy reenacted as Chapter 50 of Title 28 of the Generd Laws. Because the plaintiff brought
thisaction in 1990, Chapter 15 of Title 36 isthe operative satute in this dispute.s®

The Whistleblower’s Act provides recourse for an employee discharged for reporting a known
violation of federa or gate laws by an employer. See, e.g., Picard v. State of Rhode ISand, 694 A.2d
754 (R.I. 1997). Section 3 of the Whistleblower's Act provides:

“An employer shdl not discharge, threaten or otherwise discriminate againgt an
employee regarding the employee’ s compensation, terms, conditions, location,
or privileges of employment 1) because the employee, or a person acting on
behdf of the employee, reports or is about to report to a public body, verbally
or in writing, a violation, which the employee knows or reasonably believes has
occurred or is about to occur, of alaw or regulation or rule promulgated under
the law of this sate, a political subdivison of this Sate, or the United States,
unless the employee knows or has reason to know that the report isfase, or 2)
because an employee is requested by a public body to participate in an
investigation, hearing, or inquiry held by that public body, or a court action.”

The PAB hearings regarding Hurlbut's termination occurred on 9/21/89, 11/21/89, 12/14 and
12/21/89, and 2/13 and 2/15/90. After the hearings which concluded on February 15, 1990, the PAB

8The Whigtleblower's Act contains the following definitions. “Employeg” means, in rdevant pat, “a
person employed by any depatment, agency, commission, committee, board, council, bureau or
authority or any subdivison thereof of state or municipal government.” G.L. 1956 § 36-15-2(1)
“Employer” means any department, agency, commission, committee, board, council, bureau or authority
or any subdivison thereof of state or municipa government. G.L. 1956 8§ 36-15-2(2).
“Public body” meansdl of the fallowing:
(i) A date officer, employee, agency, depatment, divison, bureau, board, commission, council,
authority, or other body in the executive branch of state government,
(i) An agency, board, commission, council, member, or employee of the legidative branch of sate
government. . ..
(vi) Thejudiciary and any member or employee of the judiciary.” G.L. 1956 8§ 36-15-2(4).
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decided unanimoudy in favor of Hurlbut. According to the PAB, upon dispostion of the crimind
charges againg Hurlbut via outright dismissal by the prosecuting authority, the basis for the dismissa no
longer existed.®* The PAB decision on or about March 12, 1990 ordered Hurlbut' s reinstatement to his
former pogtion.®

On October 8, 1989, after Hurlbut's dismissd and before his reinstatement pursuant to the
1990 PAB order, the position of Associate Director for the Training School was created as a part of a
departmenta reorganization.®® Patrick and Bohan had advised Picano that Hurlbut should be reinstated
and that the creation of an Associate Director position was not gppropriate and would not stand a legdl
test.5” Patrick opined that Picano created the Associate Director podition to vacate the authority of
Hurlbut' s pogition as Assistant Director.®®

The Associate Director postion was filled on December 31, 1989.° When Hurlbut was
reingated to his position as Assgtant Director, both positions continued in existence with Hurlbut then
under the command of the new Associate Director.”® The person who was hired as Associate Director,
then-Supervisor of Hurlbut, had sx months of service in a correctiond facility, none of them & the
Training School.™

During the PAB hearing, Picano tedtified that, prior to the March 28, 1989 termination of
Hurlbut, he had not consulted with anyone in the governor’s office regarding the Hurlbut incident.”
However, Bradford E. Southworth, then-Personnd Adminidtrator for the State of Rhode Idand,
testified, during deposition, that Picano consulted him prior to Hurlbut’'s dismissa from dtate service™
By affidavit, Southworth states Picano consulted him on two or more occasions during the period of
1989 and 1990 as to whether or not the DCF could uphold the termination of Hurlbut based solely on

®“D. Exh.Eat 2.

1d. at 4.

SAff. of Picano at 2.

7P, Exh. 14 at 41-42.

e8| d. at 42.

SSAff. of Picano at 2.

P, Exh. 12 & 2.

1d. at 3.

2P, Suppl. Memo, Exh. B at 48-49.
3P, Suppl. Memo, Exh C at 23-24.
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the February 1989 arrest.™® Southworth dso sates that, on a least one occason, Picano
acknowledged that he aso knew the termination could not be upheld but that people “from above’ had
ingtructed him to proceed on that course’ Southworth assumed that Picano was referring to the
Governor’s office’® Picano states that he was never ordered or requested by then-Governor DiPrete
or any of his aff to dismiss Hurlbut or to take any adverse action againgt him’”

On March 21, 1990, Hurlbut testified in the Federal Court case involving the Training School
regarding the DiPrete adminigration’s “*blocking [Hurlbut' 5| efforts to come into compliance sarting in
1987 and the adminigration [ ] playing Russan Roulette’ with the safety of resdents and staff.””

During the gat€' s financid crigs of 1991, Hurlbut was laid off.” He appeaed the decison to
the PAB.8° According to the PAB, the job specifications of the Associate Director and the Assistant
Director were “s0 nearly identica as to prevent being able to tell the difference.”®* Regarding Hurlbut's
layoff, the PAB, in its March 25, 1992 decison, stated “[w]hile there is no conclusive evidence to
ascertain the intentions of [the Department of Children, Y ouths and Families (DCYF, formerly DCF)],

7P, Exh. 16.

s1d.

61d.

Aff. of Picano at 2.

8P, Exh. 11.

P.Exh. 12 a 1.

8]d.

811d. at 3. Hurlbut dso submits an April 1993 memorandum, wherein the DCYF addressed the
position of Superintendent at the Training School, a postion overseaing the daily management of the
Training School. P. Suppl. Memo, Exh. A. Therein, then-Director of DCYF Linda D’ Amaio Ross
noted that any enlarging of the Superintendent job description “would result in a pogition which looks
suspicioudy like the previous positions of Assgtant or Associate Director - pogtions from which alarge
number of individuds were lad off.” 1d. & 2. “If the job duties are expanded to include functions
[Hurlbut] previoudy performed or currently performs, the job will be equivaent to the position from
which he was terminated and then laid off” thereby giving Hurlbut an entitiement to the job. Id. “For
reasons which led to his termination and accompanying public notoriety, we could anticipate sgnificant
problems with public perception if Mr. Hurlbut were reingtated.” 1d. “Additiondly, Mr. Hurlbut
continues to pursue legd remedies associated with the layoff.” 1d. “Thisis dl notwithsanding the fact
that he is performing well in his current job and could probably admirably perform the functions of
Superintendent.” 1d.
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there is sufficient evidence to make it obvious that economics and comparative abilities were not the
reasons’ for Hurlbut's layoff and ordered Hurlbut’ s reinstatement.®2

To preval aganst summary judgment on his Whistleblower’s cdlam, Hurlbut must set forth
genuine issues of materid fact regarding retdiatory discharge or other discrimination for (i) his reporting
to a public body a known or reasonably believed violation of the law or (ii) his participation in an
investigation or court action. See G.L. 1956 88 36-15-(2), 36-15-3. The statute does not provide
relief for expressng oppogtion publicly. See Picard, 694 A.2d a 755. Accordingly, Hurlbut’s clams
related to public expresson of opposition to the potentia relocation of the Training School or other
Training School issuesfail. However, to the extent that Hurlbut dleges he was discriminated against for
his being critica of hiring practices, the awarding of Training School contracts, and his testifying in
Federd Court, he sets forth sufficient issues of materid fact regarding retdiaion or discrimination
Accordingly, the State’s motion for summary judgment on the Whistleblower count is denied.

The Whigtleblower’s Act provides for a cause of action against an employer, not individud Sate
agents. See G.L. 1956 § 36-15-3, supra Accordingly, as a matter of law, Picano’s motion for
summary judgment on the Whistleblower’ s count as to him individudly is granted.

Claimsfor Punitive Damages

As the State correctly argues, any award of punitive damages againgt a state is contrary to
public policy. Greff v. Motta, 695 A.2d 486, 490 (R.I. 1997). See dso City of Newport v. Fact
Concerts, Inc., 453 U.S. 247, 263, 101 S. Ct. 2748, 2757, 69 L.Ed.2d 616, 629 (1981) (courts

generdly view punitive damages as “contrary to sound public policy, because such awards would
burden the very citizens for whose benefit the wrongdoer was being chastised”).  Specificdly, the
Whistleblower’s Act does not provide for an award of punitive damages. It provides for “gppropriate
injunctive relief, or actua damages, or both.” G. L. 1956 § 36-15-4(a). The Statute provides for
reinstatement of the employee, payment of back wages, full reingtatement of fringe benefits and seniority
rights and/or actual damages, as wdll as litigation costs if deemed gppropriate by the court. G.L. 1956
§ 36-15-5.

It is well-settled that when statutory language is unambiguous and expresses a clear meaning, a

court must interpret the statute literdly and give the words their plain and obvious meaning. Bandoni v.

&P, Exh. 12 a 5.
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State of Rhode Idand, 715 A.2d 580, 584 (R.1. 1998). Furthermore, when a statute “ establishes rights

not cognizable at common law, that Satuteis ‘ subject to strict condtruction.””  1d. (quoting Accent Store
Design, Inc. v. Marathon House, Inc., 674 A.2d 1223, 1226 (R.l. 1996)). Accordingly, in the absence

of aprovisonfor punitive damages within the Whistleblower Act, Hurlbut’s claim thereunder falls.

For the foregoing reasons, the defendants motion for summary judgment is granted on
1) All clams under 42 U.S.C. §8 1983, 1985 and 1988 against the State of Rhode
|dand and Joseph Ficano, in his officid capacity and individudly;

2) The Whistleblower dam againg Josgph Picano individudly; and

3) Thecdamsfor punitive damages againg defendants.

Motion to Amend

Hurlbut filed a motion to amend the complaint after this Court had heard defendants summary
judgment motion and plaintiff’s objection thereto. Hurlbut contends that the proposed amended
complaint, like the origind complaint, sets forth two counts of violaion of Hurlbut's civil rights under 42
U.S.C. 1983 and one count of violation of the Whistleblower’'s Act. The amended complaint,
according to Hurlbut, has removed the names of the four defendants dismissed from the matter and has
“supplemented the Bctuad dlegations based on the discovery process” Memo in Support of P.’s
Memo to Amend Complaint a 1. In amending the alegations, Hurlbut, in part, seeks to introduce
former Governor DiPret€'s (DiPrete) name and adminigtration into the subject action. Hurlbut argues
that the proposed amended complaint presents neither a new theory of recovery nor any alegations on
which the defendants have not dready conducted extensive discovery. Hurlbut further contends that the
burden is upon the party opposing such amotion to show that it would incur substantia prejudice if the
motion were granted.

The defendants counter that the interests of justice and judicid economy require denia of
Hurlbut’s motion. Specificdly, defendants contend the following: the complaint was filed a decade ago;
defendant’ s summary judgment motion was filed in July of 1998; discovery was closed in the summer of
1999 after having been extended twice; and that a trid date had been contemplated. According to the

defendants, Hurlbut lacks a good faith basis to recast his dlegations approximately a decade into this
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action, particularly after being slent about the DiPrete dlegations during years of adminidrative and
PAB hearings. The defendants rely on Foman v. Davis, described as the leading case on Rule 15

amendment,®® wherein the Supreme Court dtates that “undue delay, bad faith or dilatory motive on the
pat of the movant, repested failure to cure deficiencies by amendments previoudy alowed, undue
prejudice to the opposing party by virtue of alowance of the amendment, futility of the amendment etc.”
condtitute sufficient grounds for denid of amendments. 371 U.S. 178, 182, 83 S. Ct. 227, 230, 9 L.
Ed.2d 222 (1962). Reying on the Seventh Circuit decison Glatt v. Chicago Park Digdtrict, the

defendants further argue, thet:

“The court not only may but should consider the likelihood thet the new clam is

being added in a desperate effort to protract the litigation and complicate the

defense; its probable merit; whether the clam could have been added earlier;

and the burden on the defendant of having to meet it.”
87 F.3d 190, 194 (7th Cir. 1996).

In relation to the instant matter, Rule 15 of the Superior Court Rules of Civil Procedure (Rule

15) requires Hurlbut to obtain leave of court and provides that leave shdl be fredy given when justice
so requires. It iswell-established that "the decision about whether to permit a party to amend his or her
pleading is one that is left exclusively to the sound discretion of the trid justice and [the Supreme Court]
shdl not disturb that decison unless it congtitutes an abuse of discretion.” Bresnick v. Baskin, 650 A.2d

915, 916 (R.I1. 1994) (per curiam) (quoting Normandin v. Levine, 621 A.2d 713, 715 (R.1.1993)). As

Hurlbut previoudy argues, a motion to amend usudly is not foreclosed once a party has moved for
summary judgment. Babbs v. John Hancock Mutud Life Insurance Co., 507 A.2d 1347, 1349 (R.I.
1986).84

As our Supreme Court recognizes, “[t]he most common reasons for denying leave to amend are
that the amendment will result in undue prejudice to the other party, is unduly ddlayed, is offered in bad
fath or for a dilatory purpose, or that the party has had sufficient opportunity to state a claim and has
faled.”®> Faerber v. Cavanagh, 568 A.2d 326, 329 (R.I. 1990) (quoting 3 Moore's, Federal Practice

83 Moore's, Federa Practice 115.15(1) at 15-40, n. 1 (3rd ed. 1999).

8But see Mandlav. Staff Builders Indudtrid Services, Inc., 608 A.2d 1141 (R.I. 1992).

85“While the courts may not deny an amendment solely because of delay and without consderation of
the prgudice to the opposing party, *** itisclear that ‘undue dday’ can be abassfor deniad.” Hayes
v. New England Millwork Didributors, Inc., 602 F.2d 15, 19-20 (1st Cir 1979) (citing Foman v.
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115.08(4) at 15-69-15-75 (2d ed. 1988)). Although mere delay is not enough to deny an amendment,
undue and excessive ddlay that causes prejudice to the opposing party is grounds for denid.® Id.
Moreover, atrid justice’s discretiona authority to deny delayed amendments to pleadings “must dways
be placed within the scope of the spirit of the Superior Court Rules of Civil Procedure: *They shall be
construed to secure the just, speedy, and inexpensive determination of every action.”” Id. (quoting
Super. R. Civ. P. 1).

Regarding undue delay, our Supreme Court adheres to the First Circuit’s approach that when
“*aconsderable period of time has passed between the filing of the complaint and the motion to amend,
courts have placed the burden upon the movant to show some ‘vaid reason for his[or her] neglect and
dday.” Id. (quoting Carter, 684 F.2d a 192). Dday of twelve years constituted undue and excessive
delay. Id. a 330. Additiondly, if dlowed, the amendment would subgtantialy prejudice the opposing
party because it would have involved a considerable amount of new discovery and further delay of the
avil trid. Id. Accordingly, in Faerber our Supreme Court held that denid of the amendment was within
spirit of the Superior Court Rules of Civil Procedure and was not an abuse of discretion. 1d.

Because the proposed amended complaint before this Court does not involve precisdy the
same dlegations as the complaint, this Court cannot find that to alow the amendment would not require
defendants to perform additiond discovery and to dter their planned trid strategy and tactics, thereby
requiring additiona time and resources to prepare for trid. In this Court’s opinion, defendants would be
aufficiently prgudiced thereby.®” Further, dthough Hurlbut proffers that the proposed amendment

Davis, 371 U.Sat 182, 83 S. Ct. at 230). “Especidly where dlowing the amendment will cause further
delay in the proceedings, ‘undue delay’ in seeking the amendment may be a sufficient basis for denying
leave to amend.” AcostaMestre v. Hilton Intern. of Puerto Rico, 156 F.3d 49, 52 (1st Cir. 1998)
(ating Foman, 371 U.S. at 178, 83 S. Ct 227).

86See 3 Moore's, Federa Practice 1 15.08(4); Carter v. Supermarkets General Corp., 684 F.2d 187,
192 (1<t Cir. 1982)). Even if dday is not per se a sufficient reason to deny a motion for leave to
amend, sufficient prgjudice to the non-movant results from a re-opening of discovery with additiona
cods, a sgnificant postponement of trid, and a likdy mgor dteration in trid drategy and tactics.
Acosta-Mestre, 156 F.3d at 52. Grant v. News Boston Group, Inc. 55 F.3d 1, 6 (1st Cir. 1995)
(finding prejudice from undue delay where discovery would have to be re-opened and trid preparation
was underway).

87See Hayes 602 F.2d at 20. See dso Tiernan v. Blyth, Eagman, Dillon & Co., 719 F.2d 1, 4-5 (1st
Cir. 1983) (finding prejudice to opponent of late-filed motion to amend even where further discovery
was unnecessary; the additiona clams “may well have affected defendants planned trid srategy and
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results from discovery, this Court believes Hurlbut was aware, or should have been aware, of
information tending to support the proposed amendment well before April 2000. Accordingly, this
Court finds Hurlbut's argument without merit. The plaintiff’'s motion for leave to file an amended
complaint is hereby denied.

Counsd shall prepare an appropriate order and judgment for entry.

tactics’ and would likely have “required additiona time to prepare for trid”).
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