STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PROVIDENCE, SC SUPERIOR COURT
TIMOTHY PELLECCIONE
V. C.A. No. 00-5246
RHODE ISLAND DEPARTMENT OF
HUMAN SERVICES

DECISION

GIBNEY, J. Before this Court isan goped from an Adminidrative Hearing Decison (Decison) of the

Rhode Idand Department of Human Services (DHS), denying the gpplication of Timothy Peleccione
(Pelleccione) for the funding of certain modifications to his home in order to make it whedchar
accessible. This Court hasjurisdiction pursuant to G.L. § 42-35-15.

Facts/Travel

As areault of adiving accident when he was nineteen, Pdleccione has quadriplegia and uses a
whedchair. He has been aclient of the DHS Office of Rehabilitative Services (ORS) since 1995. With
ORS help, Pdlleccione finished college and became successfully employed as afinancid advisor.

In January 1999, Pelleccione wished to purchase a house. He informed the ORS of his
intended purchase and that he would need assistance in making the home accessble.  Subsequently,
Pdlleccione purchased a house located at 3 Spicebush Trall in Narragansett. Near the end of March
1999, ORS obtained an Assessment of Home Accessibility on the house from amobility specidist. The
mobility specidist recommended an architecturd assessment to determine effective modifications to

meet Pelleccione' s pecial needs.



DHS authorized an architectural assessment from its architect, Michad Warner (Warner).
Warner suggested both interior and exterior modifications to make the house more accessible. For the
exterior modifications, Warner advised Pelleccione of two feasible options for making the entrance
wheelchair capable -- aramp or an eectric lift. Further, Warner explained to Pdlleccione that pursuant
to DHS practice, DHS would only help pay for one whed chair accessble entrance, but not both. In his
letter dated May 18, 1999, Warner summarized his findings and recommended the ingtdlation of the
dectric lift.

Citing certain safety concerns, Pdleccione expressed a desire to have both a ramp and a lift.
Peleccione indicated that he was willing to pay for the ramp and for an accompanying deck himsdf.
Warner subsequently created a rough drawing of the property with the proposed modifications (site
plan) that included both aramp and an dectric lift. The Ste plan itsdf noted that Pelleccione would pay
for the ramp, which he would ingdl at a later time. The ORS approved the Ste plan in late May of
1999.

On June 4, 1999, Pdleccione met with an ORS counsdor and executed an Individudized
Written Rehabilitation Program (IWRP). The IWRP listed specific objectives concerning Pdleccione’s
proposed modifications and a timeline for their completion. One entry, entitled “ purchase lift,” listed an
expected completion date of October 1999. These plans were reviewed by ORS and signed by
Pdlleccione, his ORS counsdor, and an ORS supervisor.

Pelleccione moved into his house in the last week of July 1999. Prior to his habitation, he had
the permanent ramp and deck ingtdled pursuant to the dte plan. To cover the cost of the ramp,
Pdleccione took a second mortgage on the property for $15,000. According to his later adminigtrative

hearing testimony, he was unable to live in the house without thisramp or alift.
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In aletter dated January 5, 2000, Warner informed ORS of the costs involved in ingdling an
gopropriate dectric lift on the property. The letter concluded “1 recommend the department determine
the feaghility of this modification in light of the dients [sic] current needs. When | performed my initial
evauation, the lift was to be the dients [9c] primary means of accessng the resdence; a ramp now
exists serving that purpose.”

Apparently, these two sentences set a chain reaction into motion over the subsequent three
weeks. Although the precise sequence of eventsis not totally clear from the record evidence presented
to this Court, after recelving the letter from Warner, ORS Adaptive Housing Coordinator James
Madden (Madden) sought to explore dternatives to the ingtdlation of the $35,000 lift. The dternative
plan that Madden favored included moving the gas tank, furnace, dectrica service, washer, and dryer
(utilities) from the basement to the firg floor. ORS mus have let Pdleccione know that it was
consdering an dternative plan. In aletter dated January 18, Pelleccione reterated his request for the
funding of a lift and expressed his concerns about the proposed dternative.  Specificdly, this letter
Stated:

“On the main floor, the bathroom, bedroom, and kitchen areas have dready been
modified to support my lifestyle in awhedchair,.[sic]”

“I have reviewed the mogt practical solutions for gaining access to these areas with

contractors. The living space on the main floor does not permit for the relocation of the

main living appliances . . . . which currently reside in the basement. In order for me to

live independently, |1 need to gain access to these facilities without assstance. This will

be made possible through the use of awhed chair lift to the basement.”

Nonetheless, Madden contacted Warner to have him assess the feasbility of relocating the
utilities from the basement to the firgt floor. Warner concluded that moving the washer, dryer, and

electrical panel was not only feasible, but with a cost between $5,000 and $6,000, that it was aso much



cheaper as well. (See Michad Warner’'s Letter of January 25, 2000.) Further, Warner stressed that
the overdl accesshility of the home would be better served by moving the utilities, excuding the gas
tank and furnace, to the same leve as the living space. In Warner’s opinion, based on his experience,
Pdleccione would not need access to the gas tank and furnace as “this equipment would best be
sarviced by qudified technicians and not the homeowner.” See 1d.) Warner’s recommendations
became ORS policy on February 1, 2000. (See ORS Memo from Madden, February 1, 2000.)
According to an ORS Inter-Office Memo, the ORS presented its dternative plan to Pelleccione
on February 23. Pdleccione objected to this new plan for severa reasons. First, Pdlleccione clamed
that he had made his plans to pay for the ramp and deck based on his understanding that the sgned
“blue prints’ would not be atered. Second, Pdleccione argued that he relied, to his detriment, on the
representations made by Warner that “everything would be O.K.” Third, Pedleccione expressed
(apparently for the first time) a desre to congruct an office in the basement, which would not be
accessible without the dectric lift. Fourth, Peleccione reveded (gpparently for the first time) that he
would be unable to convert abedroom into an areafor his eectric panel, washer, and dryer, as required
by the new plan, because the bedroom was rented to a boarder. Pelleccione reminded the ORS that he
had taken a $15,000 second mortgage on the house, and aso, apparently, threatened to tear down the
ramp and deck that he had constructed in order to get the lift. The Inter-Office Memo further noted

that Pellecione' s Senior Counsdlor strongly advocated the approva of the funding citing * confusion over

policy.”

1 At some point in the proceedings, the parties ceased to use the phrase “Site plan” and apparently
substituted the phrase “ blue prints.”
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The same Inter-Office Memo aso contained ten (10) reasons for denying the application for the
lift. These reasons, quoted verbatim, included:

“1 Policy dates that Functional Occupancy Adaptation is defined as ‘a housing
adaptation which is necessary to enable an individua with a disability to access to the
primary living quarters (example, bedroom, bathroom, kitchen and living room aress’
(Section 115.26, 11, (3).

2. Section 115.26 111 A --- ‘the counselor will make an appraisa of the need for
adaption housing services and acquaint the client with Adaptive Housing Policy and it's
limitations, including cost and time condrants .

3. Section 115.26. C) ‘Counsdor must explain that proceeding with Adaptive
Housing Evduation is not a guarantee that the Agency will participate in the cost of
Adaptive Housing'.

4, The Architecturd Consultation and report of 1-25-00 recommends the less
expendve relocation of the washer and dryer and electrical panel to thefirst floor.

5. When the Architecturd plans were drawn up, client did not have aramp and a
deck and said that he would do it at some later date.

6. Based on a Waiver of Policy we have dready paid for $15.000 interior
modifications.

7. Client’s ail tank furnace and eectrical may be serviced by professonds.

8. We have never gpproved two (2) entrance/exits in any Adaptive Housing since
| [James Madden] have been the Coordinator (over 10 years).

0. The lift might sgnificantly add to the resde vaue of the property. (c.a)

10.  The agency may suspend or terminate Adaptive Housing Services a anytime.
C2)

ORS officidly denied Pdlecione’ s funding request on March 20.

Theresfter, Pelleccione filed atimely apped with DHS, which held an adminidrative hearing on
June 12, 2000. At the hearing, both Madden and other ORS representatives admitted that the ORS
was aware of Pdleccione sinitid desire to have both aramp and alift, with the congtruction of the ramp
to be completed at Pdleccione's own expense a alater date. However, Madden further testified that
he firg learned of the completion of the deck on January 5, 2000, and that in his opinion, this solved the

“access/egress matter.”  Also, Madden testified about attempted compromise agreements, including the



dternative plan of relocating some of the utilities and even ORS payment for the ramp and deck that had
already been constructed.

During the hearing, Pelleccione again testified that once he saw the “blue prints’ for the exterior
modifications, he thought that the lift had been approved. Pdleccione further clamed that he did not
know of any limits on the amount of funding for the exterior modifications. Insteed, Pelleccione testified
that he had the ramp built in July because he could not live in the house without aramp or lift and, in his
opinion, the approva process was taking too long. He wanted to inhabit the resdence right away
because he was paying a mortgage on the property and was under the impresson that the lift would be
funded. Peleccione concluded his testimony by explaining the hardship that the lack of an dectric lift
would produce, submitting two letters from oil distributors indicating the need for Pdlleccione to have
access to the basement so that he could attend to the furnace and oil tank for maintenance and for
emergency reasons.

On September 8, the Adminidrative Hearing Officer issued a Decison, afirming the ORS
decison to deny funding for the dectric lift. (DHS Docket No. 00-431). In the Decision, the Hearing
Officer made five formd “Findings of Fact.” All of these findings rdlated exclusvely to matters of
Pdleccione' s qudifications for ORS funding of the dectric lift and to the procedure that he followed in
regards to his gpplication for adminigrative review. However, in the Concluson, the Hearing Officer
goplied ORS policy, aswell asthar past practices, to the relevant testimony. In particular, the Decision
noted that the ORS palicy is quite detailed regarding the necessary procedures taken before a fina
goprova may be given. Pdleccione did not convince the Hearing Officer of the immediate need which
purportedly prompted the construction of the permanent ramp on the property; nor did the Hearing

Officer accept Pdleccione' s explanation regarding the need to ingdl the lift in order to service the gas
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tank and furnace. Consequently, the Hearing Officer concluded that Pelleccione himsdf crested many
of the obstacles to the ORS s dternative proposal to which he so vehemently objected. Moreover, the
Hearing Officer found that Pelleccione changed the focus of the gpplication for the lift from one of
access to the house itself to one of accessing the basement to attend to the utilities. ORS policy
required the Adaptive Housing Coordinator to gpprove the contract for the funding for Pelleccione slift,
which Pdleccione had never obtained. Therefore, the Hearing Officer concluded that ORS had
followed both policy and past practices in reaching its decision.

Pdleccione filed the ingant, timely appeal on November 1. Specificaly, Pelleccione now dams
that the Decision was erroneous because “(1) [the Hearing Officer’ | conclusions were contrary to state
and Federd law regarding IWRP development, (2) [the Hearing Officer] falled to account for
[Pellecione' s| detrimentd reliance on [DHS] representations, (3) [the Hearing Officer's] findings
concerning [DHS'] past practice were not supported by substantid evidence, and (4) [the Hearing
Officer] abused his discretion.”

Standard of Review

The Adminigtrative Procedures Act, G.L.1956 § 42-35-15 provides for judicid review of the

Deders Office's and the Department's decisions by this Court. The Act provides in pertinent part:

"(g) The court shdl not subgtitute its judgment for that of the agency as to the weight of
the evidence on questions of fact. The court may affirm the decision of the agency or
remand the case for further proceedings, or it may reverse or modify the decison if
subgtantia rights of the appdlant have been prgudiced because the adminigrative
findings, inferences, conclusions, or decisons are:

(1) Inviolation of conditutiona or statutory provisions,
(2) In excess of the gtatutory authority of the agency;
(3) Made upon unlawful procedure;

(4) Affected by other error or law;



(5) Clearly erroneous in view of the reiable, probative, and subgtantid evidence on the
whole record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.”

This section precludes a reviewing court from subgtituting its judgment for that of the agency in regard to

the credibility of witnesses or the weight of evidence concerning questions of fact. Codta v. Regigtry of

Motor Vehicles, 543 A.2d 1307, 1309 (R.I. 1988); Carmody v. R.I. Conflict of Interest Commisson,

509 A.2d 453, 458 (R.I. 1986). Therefore, this Court's review is limited to determining whether

substantial evidence exigts to support the Commission's decision. Newport Shipyard v. Rhode Idand

Commission for Human Rights 484 A.2d 893 (R.I. 1984). "Substantia evidence' is that which a

reasonable mind might accept to support aconclusion. 1d. a 897 (quoting Caswell v. George Sherman

Sand & Gravel Co., 120 R.I. 1981, 424 A.2d 646, 647 (1981)). Thisistrue even in cases where the

court, after reviewing the certified record and evidence, might be inclined to view the evidence

differently than the agency. Berberian v. Dept. of Employment Security, 414 A.2d 480, 482 (R.I.

1980). This Court will "reverse factua conclusons of adminigrative agencies only when they are totaly

devoid of competent evidentiary support in the record.” Milardo v. Coastd Resources Management

Council, 434 A .2d 266, 272 (R.l. 1981). However, questions of law are not binding upon areviewing
court and may be fredy reviewed to determine what the law is and its gpplicability to the facts.

Carmody v. R.I. Conflict of Interest Commission, 509 A.2d at 458. The Superior Court is required to

uphold the agency's findings and conclusions if they are supported by competent evidence. Rhode

Idand Public Tdecommunications Authority, € d. v. Rhode Idand Labor Rdations Board, et d., 650

A.2d 479, 485 (R.I. 1994).

Federal and State L aw Consder ations




Pdleccione firg damstha the DHS Hearing Officer “failed to follow Federd and State law, by
faling to require [ORS] to provide the services agreed upon by [his] IWRP.”2 To support his
argument, Pdlleccione cites 29 U.S.C. § 722 (b)(2)(3), which states:

“Mandatory components of an individuaized plan for employment. Regardless of the
goproach sdected by an digible individud to develop an individudized plan for
employment, an individudized plan for employment shdl, & a minimum, contan
mandatory components conssting of --

(A) adescription of the specific employment outcome thet is chosen by the eigible
individud, consstent with the unique strengths, resources, priorities, concerns, abilities,
cgpabilities, interests, and informed choice of the digible individud, and, to the
maximum extent gppropriate, results in employment in an integrated setting;

(B) (i) adescription of the specific vocationa rehabilitation services
that are--

() needed to achieve the employment outcome, including, as  gppropriate,
the provison of assdive technology devices and assgtive technology services, and
persond assstance sarvices, including training in the management of such services, and

(1) provided in the most integrated setting thet is appropriate for the
sarvice involved and is conggtent with the informed choice of the digible individud; and

(i) timelines for the achievement of the employment outcome and for the
initiation of the services,

(C) a decription of the entity chosen by the digible individud . . . . that will
provide the vocational rehabilitation services, and the methods used to procure such
SEViCes,

(D) a description of criteria to evauate progress toward achievement of the
employment outcome;

(E) the terms and conditions of the individudized plan for employment, including, as
gppropriate, information describing--

(i) the respongbilities of the designated State unit;

2 The IWRP was the term used in Federa law prior to a 1998 amendment in the Act, which renamed
the IWRP asan “Individua Plan for Employment” or “IPE.” See 29 USC § 722 (b) (1998). For the
purposes of this Decision, the two terms can be considered interchangesble.
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(if) the responsibilities of the digible individud, induding--

(1) the responghilities the digible individua will assume in reation to the
employment outcome of theindividud;
(1) if applicable, the participation of the digible individud in
paying for the costs of the plan; and
(111) the respongihility of the digible individua with regard to
applying for and securing comparable benefits as described in section 101(8)(8) [29
USC § 721(8)(8)]; and

(iit) the respongbilities of other entities as the result of arrangements made
pursuant to comparable services or benefits requirements as described in section
101(8)(8) [29 USC § 721(a)(8)]; . . . .~

DHS incorporated these rules into its regulaions. See generdly Rhode Idand Department of Human

Sarvices Office of Rehabilitative Services Policy and Procedures Manud Section 115.3 Il. B. Further,

the DHS regulations provide that the IWRP “serves as an agreement between the digible individua with
adisability . . . and the VR counsdor regarding the mutua expectations in the rehabilitative process.”
Seeid., Section 115.3 11. A. Pdleccione therefore claims that because the IWRP contains a notation to
“purchase lift” and because the ORS had approved the dte plan, Federd and date lav  immutably
obligate DHS to this plan.

However, this “agreement” is not unlimited, and the sections cited by Pdleccione are not the
only gpplicable rules. In fact, the IWRP is highly regulated. To be digible to participate under 29
U.S.C. 88 720 et seq., sates must submit a plan for vocationd rehabilitation services that meets the
requirements of the Act to the Rehabilitation Services Adminigration (RSA) for approval before
Federal funds are issued. 29 U.S.C. § 721(8)(1). The Act requires the State plan to provide for
methods of adminigration that the RSA finds necessary and proper for the efficient adminigtration of the

plan. 29 U.S.C. § 721(3)(6)(A).
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RSA promulgated rules pursuant to the Act. See 34 C.F.R. Part 361 (2000). These rules
again require that State plans establish rules and procedures that ensure financia accountability within
the program. See 34 C.F.R. § 361.12. Further, Section 361.50 provides:

“The State plan must assure that the State unit develops and maintains written policies

covering the nature and scope of each of the vocationa rehabilitation services. . . . and

the criteria under which each sarvice is provided. The policies must ensure that the

provison of services is based on the rehabilitation needs of each individua as identified

in thet individud’s IWRP and is conggtent with thet individud’s informed choice. The

written policies may not establish arbitrary limits on the nature and scope of vocationd

rehabilitation services to be provided to the individua . . . . The policies must be

deve oped with the following provisons.

(d) Authorization of Services. The State unit shal establish policies related to the

timely authorization of sarvices including any conditions under which verba

authorization can be given.”

Rhode Idand formally accepted the provisons of the Act. See R.I. Gen. Laws 88 42-12-1 et
seq. State law directs the DHS to “cooperate, pursuant to agreements, with the federa government in
carrying out the purposes of any federd statutes pertaining to vocationa rehabilitation.” See R.I. Gen.
Laws 8 42-12-11. Also, the State law authorizes DHS “to adopt such methods of adminigration as are
found by the federd government to be necessary for the proper and efficient operaion of the
agreements on plans for vocationa rehabilitation and to comply with such conditions as may be
necessary to secure the full benefits of the federd Satutes” Seeid.

Subsequently, pursuant to both its Federal and state mandates, DHS promulgated rules and

regulations of its own to administer the avalable vocationa rehabilitative funds. See Rhode Idand

Depatment of Human Seavices Office of Rehabilitative Services Policy and Procedures Manua

(“Manud”); see, dso, Lerner v. Gill 463 A.2d 1352  (R.I. 1983) (holding that if a Satute expresdy

delegates power to interpret and define certain legidation to an agency, regulations promulgated
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pursuant to that power are legidative rules having the force of law). The Manuad defines “Functiond
Occupancy Adaptation” as “a housing adaptation which is necessary to enable an individud with a

disability to have access to the primary living quarters (e.g., bedroom, bathroom, kitchen, and living

room aress) in the home where she lives, and the ability to attend to persona hygiene, home-making
activities and other basic persond needs.” Section 115.26 1l A (3) (emphasis origind). Moreover, the
Manud provides that “[t]he counsdor should dso advise the client that he/she should not sgn the
contract until he/she has been notified by the Adaptive Housing Coordinator that the contract has been
agpproved for ORS Adaptive Housing Assistance” Section 115.26 IIl. E. 9. g 3. The ORS
interprets this paragraph to mean that applicants require find approva from the Adaptive Housing
Coordinator before any plans become final and any payments can be made.

In the present case, this Court need look no further than the fact that these written procedures
promulgated by the ORS adding extra steps to the process were approved and accepted by the RSA,
the Federal agency charged with the supervison and adminigration of the Federd statute. Pelleccione
has not attacked the vdidity or application of these regulations, which formed the basis of the Hearing
Officer’s Decisgon. Ingtead, Pdleccione chalenged the DHS' s Decision based upon broad statements
of policy contained in the Federd statute regarding the creetion of the IWRP. See 29 U.S.C. § 720.
By complying with its written, gpproved regulations, DHS complied with Federd and State law.
Therefore, the Hearing Officer’s Decison is neither in violation of condtitutiond or statutory provisons
nor in excess of the statutory authority of the agency as described in § 42-35-15(q).

Pelleccione' s counsd further claims that the IWRP, once made, is a complete “ agreement” that
cannot be atered except through methods prescribed in the statute. Pelleccione presents no authority in

support of his argument. In fact, many courts that have consdered this argument have come to the
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opposite concluson. See, eq., Ferretti v. Com. of Public Wdfare, 496 A.2d 437 (Pa.Cmwlth. 1985)

(halding that an IWRP was not a contractud agreement binding the state agency, and funding issued
pusuant to the IWRP could be reduced or terminated as part of cost containment measures); Murphy v.

Office of Voc. & Educ. Services, 705 N.E.2d 1180 (N.Y. 1998) (holding that under the FRA, when

an individud’s gods and needs have been defined, the agency may factor in the cost of providing
services within the prescribed procedurd framework, and regjecting an applicant’s claim that a particular
rehabilitation program must provide, guarantee or continue until optima employment is actudly

secured); Buchananv. Ives, 793 F.Supp. 361 (D.Me. 1991) (holding that the Rehabilitation Act could

not be interpreted to require thet, in every case, the client’s optimum leve of employment be reached);

Golddtein v. Office of Voc. & Educ. Services 605 N.Y.S.2d 425 (A.D. 3 Dept. 1993) (holding that

29 U.S.C. §8 720, which insures that individuas be permitted to actively participate and make
meaningful choices regarding thar individuaized program, does not dlow them complete control over
their program).

In the present case, there are compelling reasons to dlow a deviation from the one-line entry in
the IWRP. Other documents, including the site plan and the letters from Warner, indicated that the
IWRP did not contain the entire program. Pelleccione made certain promises to the ORS in order to
obtain approvd for his IWRP; namely, that he would construct the ramp “at alater date” The Hearing
Officer concluded that Pelleccione himsdf unilaterdly shifted the focus of the application and failed to
comply with its terms, thereby contravening his understanding with the ORS. Pelleccione was obligated
to wait for the lift to be ingtdled before congtructing the permanent ramp. Otherwise, he was obligated
to seek an amendment to his program through the prescribed processes to reflect the changes in his

intentions, including his intention to rent rooms to boarders or to build an office in the basement. He
13



was further obligated to follow al agpplicable ORS palicies, including obtaining Madden’s sgnature
before the condruction plans became find. By his own admisson, Pelleccione was at least aware of
ORS practice rdating to the payment for only one primary means of access. This knowledge did not
give him the option of smply choosing the most expensive option. The ORS subsequently offered to
pay for the ramp pursuant to its stated, known practice. Pelleccione wanted access to the primary living
quarters of the house as defined in the definition of Adaptive Housing Policy, and he currently resdes
therein. That best evidences that the ORS complied with the “expectations of the parties” as stated in
the IWRP purpose section, with regards to the access matter.
Estoppel
Pdlleccione next chalenges the Decison on the ground of “estoppel.” To support his argument,

Pdlleccione cites East Providence Credit Union v. Geremia, which defines promissory estoppel as.

“A promise which the promisor should reasonably expect to induce action or
forbearance of a definite and substantial character on the part of the promisee and
which does induce such action or forbearance is binding if injustice can be avoided only
by enforcement of its promise.”

239 A.2d 725 (R.l. 1968) (quoting Restatement (First) of Contracts § 90). Subsequently, Pelleccione

cites severd cases which dl date that the “doctrine of equitable estoppel . . . may be applied to a
governmenta authority as well as a private party when gppropriate circumstances and principles so

require” See, eq., Greenwich Bay Yacht Associatesv. Brown et d., 537 A.2d 988, 991 (R.1. 1988)

(emphasis added).
However, according to Geremia, the doctrine of promissory estoppe is distinguishable from that
of equitable estoppel. Seeid. at 727. The doctrine of "equitable" estoppd is generdly gpplied only to

representations made as to facts past or present, while doctrine of "promissory™ estoppel is applied to
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those circumstances wherein one promises to do or not to do something in the future. 1d. Because
Pdleccione cited to the rule announced in Geremia, his clam must be treated as one based on
promissory estoppd.  Although many courts combine or confuse the two theories, the difference is
important for two reasons. Firg, the doctrine of promissory estoppel traditiondly has been invoked as
a subgtitute for a consderation, rendering a gratuitous promise enforcegble as a contract. 1d. Thus, an
action for promissory estoppel assumes a contractud type of relationship, which, as discussed earlier in

this Decison, an IWRP does not create. See Ferretti v. Com. of Public Wdfare, 496 A.2d 437

(Pa.CmwIth. 1985) (holding that an IWRP was not a contractua agreement binding the state agency).

Second, a clam for promissory estoppel requires more elements and a more exacting sandard than a
clam for equitable estoppel when gpplied againgt a government entity. It is well-settled that notions of
promissory estoppd that are routindy applied in private contractua contexts are ill-suited to

public-contract-rights andyss. Romano v. Retirement Bd. of Employees Retirement System of R.I.,

767 A.2d 35, 39 (R.I. 2001); D. Corso Excavating, Inc. v. Poulin, 747 A.2d 994, 1001 (R.I. 2000);

Retired Adjunct Professors of the State of R.I. v. Almond, 690 A.2d 1342, 1346 (R.I. 1997). Indeed,

the Rhode Idand Supreme Court has observed that “courts have consstently refused to give effect to
government fostered expectations that, had they arisen in the private sector, might well have formed the

basis of a contract or an estoppel.” Romano, 767 A.2d at 39 (quoting Retired Adjunct Professors, 690

A.2d 1346).

There are four eements necessary to sugtain a promissory estoppel clam. In his brief,
Pdleccione incorrectly states that there are only three dements. Pargphrasing Pelleccione's brief, the
elements that it includes are defendant’s reasonable expectation of reliance, plaintiff’s actud reliance,

and equity. However, the fact of a promise itsef must dso be an ement of the dam. See BM.L.
15



Corp. v. Greater Providence Deposit Corp., 495 A.2d 675 (R.I. 1985). In B.M.L., the court stressed

that in order to sugtain a clam of promissory estoppd, the plaintiff is required to establish the first
element; the existence of a clear and unambiguous promise. See id. The terms of the promise must be
certain, for there can be no promissory estoppe without aread promise. 1d. a 477 (citing Metropolitan

Convoy Corp. v. Chryder Corp., 58 Del. 286, 290, 208 A.2d 519, 521 (1965)). Promissory estoppel

cannot be based upon preliminary negotiations and discussons or on an agreement to negotiate the

terms of a contract. 1d. (ating Kel v. Glacier Park, Inc., 188 Mont. 455, 463, 614 P.2d 502, 506

(1980)). The promise forming the bads of the clam cannot be conditiond. Id. at 477-478.
Further, when a court congders a promissory estoppd clam againgt a governmenta authority,
there is an additiond requirement that the person offering the promise must have actual authority. See

Romano, 767 A.2d at 40 (emphasis added); Mancuso v. City of Providence, 685 A.2d 279 (R.I.

1996). "Estoppe against amunicipa corporation growing out of affirmative action must be predicated
upon the acts or conduct of its officers, agents or official bodies acting within the scope of their

authority." (Emphasis added). Romano, 767 A.2d a 41 (quoting Ferdli v. Depatment of

Employment Security, 106 R.I. 588, 592-93, 261 A.2d 906, 909). Moreover, a person’s failure to

discover the true scope of a government agent’s actua authority will not provide any grounds to relieve
that person’s detrimental reliance upon the agent’s representations or actions. Romano, 767 A.2d at
43. In Romano, the court concluded that to rule otherwise would undermine the integrity and structure
of our state government because it would alow every government officid to act as his or her own
mini-legidature, cashiering those laws he or she didikes, is ignorant of, or misinterprets, and insteed

molding the law to be whatever the government officid clamsit to be. 1d.
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In the present case, the record does not reflect a “promise” warranting promissory estoppe.
Asaninitid matter, IWRP itsdf is not the type of “bargained for” exchange that could form the basis of

an enforceable contract. See Retired Adjunct Professors, 690 A.2d 1346. Therefore, it isill-suited to

apromissory estoppel andysis. Also, find ORS gpprova was conditiond on Pelleccione’ s fallowing dl
ORSregulations. As both Madden and the Hearing Officer concluded, when Pelleccione built the ramp
prematurdy without Madden’s find gpprovd for the lift, he essentidly did so0 in contravention of the
ORS s written procedures and at his own peril. He aso changed the focus of the application from one
of accessng his primary living quarters, as dlowed by ORS palicy, to one of servicing the utilities.
Additiondly, terms of the IWRP itsdf -- omitting terms such as cost and faling to specify exactly who
would perform the work -- are too uncertain to form the basis of an enforceable promise,. Most
ggnificantly, according to ORS's written procedures, Madden was the only person who possessed
actud authority to grant the fina gpprova for the funds to purchase the lift. Thus, any rdiance tha
Pdleccione placed on acts, representations, or omissons of any other ORS employee, dthough
unfortunate, is neither pertinent nor enforcegble.

Likewise, the record evidence does not demondtrate Pdlleccione’ sreliance. “Mererdiance’ by
benefited parties on legidative enactments and their unilaterd beliefs concerning what the satute will
mean to them in the future, no matter how reasonable they may seem a the time, cannot create a
legidative intent to establish enforceable contractud rights that is not otherwise manifest in the words of

the legidaion. Retired Adjunct Professors, 690 A.2d 1346. If reliance done determined the

contractud nature of such legidative enactments, then few if any statutory changes would be permissible

in the adminigration of benefit schemes. 1d. In Retired Adjunct Professors, the court considered
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whether retroactive gpplication of a new, more frugd penson system violated a“promiss” made by the
older, more generous system. There, Justice FHanders eoquently stated:

“To be sure, ‘[i]n a universe of incongtancy,” ‘[ijn a world where dl is ungtable, and

nought can endure, but is swept onwards a once in the hurrying whirlpool of change” it

is only human nature to ‘long for a repose that ever is the same’ Buit it is not to be.

Even ships of dtate from time to time need to reshgpe or remove the policy barnacles

encrusted on their hulls. Otherwise, every statute of benefit to some group or individud

would remain immutable and forever crystalized in the past as long as one or more

beneficiaries could claim reliance thereon. And in this penson context the State would

be required to outfit different groups of retirees in a motley garb of sundry

reemployment benefits depending on the time and the season of each employee's

retirement.”
1d. at 1346-1347 (interna citations omitted).

The same may be said of Pdleccione’s circumstances. The ORS explained its practice of
paying for one means of access. Pdleccione understood that to mean that he would have a choice.
Upon that belief, not a promise or an agreement, he borrowed money and ingtdled the ramp. The
IWRP could not be construed to mean that the government would pay, regardiess of al cods or other
eventudities. This interpretation would bind the ORS, with limited resources, to dready existing
programs and would redtrict the funds available for future applicants, outfitting different groups of
goplicants in amotley garb of sundry rehabilitative benefits. Such reliance, ether on the IWRP or ora
assurances, is smply not reasonable.  Also, the record evidence does not show that Pelleccione's
reliance was even detrimental. He is not in a worse postion than he would have been if he had never
contacted the ORS for assistance, but now has $15,000 worth of home improvements aready paid for
by the ORS with $21,000 worth of assistance il available,

As for balancing the equities, this Court will smply add that, before this controversy arose, the

ORS had dready paid for $15,000 worth of interior modifications for the home, well above its ordinary
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limit. After the controversy arose, the ORS sought to work with Pelleccione, offering him another
$15,000 to pay for the ramp, which he unilateraly ingtaled, and to extinguish the mortgage, which he
unilateraly incurred. Additiondly, the ORS offered Pdleccione another $6,000 to pay for other
modifications. Pelleccione made a choice to house boarders, which made dternative plans less
atractive to him. Peleccione threatened to destroy the ramp to obtain funding for the lift. The record
reflects that Pelleccione’s problems result from his own actions.  Thus, this case does not provide a
compelling reason to invoke equity.

Pelleccione faled to meet his burdens with respect to establishing a promise running from the
ORS to himsdf, made by a person or entity with actud authority, upon which he could reasonably rely.
Accordingly, the DHS' s Decison denying the lift is neither in excess of the datutory authority of the
agency nor affected by other error of law under § 42-35-15(g).

ORS Palicies and Past Practices

In a one paragraph argument, Pelleccione dams that nothing in the ORS's regulations states
that the agency will make only one entrance into the home. Therefore, Pelleccione argues that the
Hearing Officer committed an error when he stated that “policy and procedure . . . were followed” in
the adminigtrative Decison. Indeed, the parties agree that “one-entrance’ mandate is a“past practice,”
not a policy. Although it is not clear that “past practice’ could form the basis of the Decision, such
concerns need not be addressed here.  The “one-entrance” practice did not form the basis of the
Hearing Officer's Decision. Ingtead, the Hearing Officer explicitly rdied on Section 115.26 111. E. 9. g.
1 3 of the Manud, which addressed the procedures regarding fina approva. Also, dthough not
explicitly, the Hearing Officer extensvely addressed the language contained in the definition of Adaptive

Housing Services, Section 11526 Il A (3). Because the Hearing Officer based his Decison on
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established written policies and procedures, it was not in violation of conditutionad or satutory
provisons, not in excess of the gtatutory authority of the agency, not made upon unlawful procedure,
and not affected by an error or law.

Substantial Evidence

Pelleccione next argues that the “Hearing Officer made findings . . . which were not supported
by subgtantid evidence” Specificdly, he charges that Madden withheld find gpprovad for the lift based
on a “past practice’ not established or sufficiently defined in the record. He clams tha the past
practice, as relayed to him from saverd ORS counsdors and admitted in the hearing testimony,
explained that the ORS practice was that ORS would only pay for one means of access, not that ORS
would only approve one means of access.

Agan, in reviewing agency decisons, this Court must give due deference to the decison of the

Adminigrator if it is based upon subgtantid evidence in the record. Coda v. Registry of Motor

Vehides 543 A.2d 1307, 1309 (R.I. 1988). This Court is precluded from exercisng independent
judgment on fact and policy and must confine itself to a review of the record to determine if legdly

competent evidence exists to support the decison. Environmenta Scientific Corporation v. Durfee, 621

A.2d 200, 208 (R.I. 1993). Legdly competent evidence is defined as the presence of "some" or "any"

evidence supporting the agency's findings. Sartor v. Coastd Resources Management Council, 542

A.2d 1077, 1082-83 (R.l. 1988). "If competent evidence exists in the record considered as a whole,

the court is required to uphold the agency's conclusions.” Id. (citing Barrington School Committee v.

Rhode Idand State L abor Relations Board, 608 A.2d 1126, 1138 (R.1. 1992)).

In the present case, the Hearing Officer had the ability and the authority to determine the

exigence and scope of the past practices of the agency. Ingtead, the Hearing Officer believed
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Madden’s testimony regarding the one-entrance practice. Even if this Court accepted, arguendo, that
the Hearing Officer’s ruling regarding ORS's practices was not supported by substantia evidence, his
Decison was not clearly erroneous. There is a completely independent basis on which the Hearing
Officer's Decison redts, that being the definition of adaptive housing services itsdf. Madden denied
Pelleccione's gpprova because, according to evidence in the record, Pelleccione s condruction of the
ramp provided access to “primary living quarters,” thereby “solving the access problem.” The Hearing
Officer concurred, concluding that Peleccione changed the focus from one of access permitted by
written policy to one that was not. Pdleccione moved into the house in July, 1999 and a dl times
utilized the ramp for access. Therefore, the Hearing Officer’s conclusion that Pelleccione had access to
the primary living quarters through the option that Pelleccione himsdf chose was not arbitrary or
capricious and was supported by reliable evidence on the record. Before ingtdlation of the ramp, it was
not clear tha the ramp would satisfy Pelleccione’s access needs. Because it has been ingtalled and
successfully utilized, Pelleccione cannot effectively contend that he now has an option of choosing a
more expensve outcome, as he has tried a both the adminidrative level, as wdl as in this Court.
Pdleccione’s clam that the ramp did not provide effective access because they did not adlow him to
sarvice the utilities was rgected by the Hearing Officer. The Hearing Officer’s ruling regarding the
utilities was supported by Madden’s testimony and by letters from Warner attached as evidence in the
record. Therefore, thereis substantid evidence to support the Hearing Officer’s Decision.

Abuse of Discretion

Pdlleccion€ s find argument charges that the Hearing Officer abused his discretion in two ways.
fird, Peleccione clams that the Hearing Officer incorrectly took “noticeg’ of the existence of a

temporary ramp sufficient to safely meet Pdlleccione’s access needs, and second, Peleccione dams
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that the Hearing Officer erred “by discrediting [Pelleccione 5] reasons for wanting access to his heater
and hot water system.”

The standards for the admissibility of evidence at adminigtrative hearings is dictated by Satute.
Section 42-35-10 provides:

“(@ ....Therules of evidence as gpplied in civil cases in the superior courts of this
date shal be followed; but, when necessary to ascertain facts not reasonably
susceptible of proof under those rules, evidence not admissible under those rules may
be submitted (except where precluded by statute) if it is of atype commonly relied upon
by reasonably prudent men in the conduct of their affairs. . . . Objections to evidentiary
offers may be made and shdl be noted in the record. Subject to these requirements,
when a hearing will be expedited and the interests of the parties will not be prgudiced
subgtantialy, any part of the evidence may be received in written form; . . . .

(d) Notice may be taken of judicidly cognizable facts. In addition, notice may be taken
of generdly recognized technicd or scientific facts within the agency's specidized
knowledge, but parties shal be notified either before or during the hearing, or by
reference in preliminary reports or otherwise, of the materia noticed, including any staff
memoranda or data, and they shall be afforded an opportunity to contest the material so
noticed.”

In adminigtrative proceedings, uncontradicted testimony may not be rgected arbitrarily.

Lombardo v. Atkinson-Kiewit, 746 A.2d 679 (R.l. 2000); Hughes v. Saco Cadting Co., 443 A.2d

1264 (R.l. 1982). However, such testimony "may be rgjected if it contains inherent improbabilities or
contradictions that one or in connection with other circumstances tend to contradict it. Such testimony
may aso be disregarded on credibility grounds as long as the factfinder dearly but briefly sates the
reasons for rgecting the witness testimony.” Lombardo, 746 A.2d a 688. (quoting Correla V.
Norberg, 120 R.I. 793, 391 A.2d 94 (1978)). Further, evidence admitted without objection must be
consdered and given its naturd probative effect as if it were admissblein law. Correla, 120 R.I. 793,

801, 391 A.2d 94, 98 (dting Diaz v. United States, 223 U.S. 442, 32 S.Ct. 250, 56 L.Ed. 500
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(1912)). For example, ora testimony admitted without objection, even assuming it is entirely hearsay,
must be given full probeative effect. Seeid.
Pdleccione clams that the Hearing Officer took improper “notice’ of the existence of a

temporary ramp. However, the Adminigtrative Hearing Decision reveds otherwise where it Sates, in

pertinent part:

“[Pelleccione] tedtified that he could not gain access into his home and needed to build
his ramp and deck and then chose to build a ramp and deck so as to gain access into
his home before find gpprovd for alift was given. Thistestimony by [Pelleccione] asto
needing immediate access into his home and building the ramp and deck is contradictory
to information contained in States exhibit # 5 [Letter from Michad Warner, Dated May
18, 1999], the last line of paragraph two being, ‘atemporary ramp has been ingtdled a
the front door.” It is apparent that [Pelleccione] had a means of accessegress to his
home. It is the opinion of this Hearing Officer that [Pelleccione] could have gained
access to the main living area using the temporary ramp that was aready in place as
States exhibit 5indicated . . . .” (emphasis added).

In short, this conclusion is not a judicidly noticed fact. Instead, this passage can only be consdered a
conclusion based on the evidence, despite Pelleccione's argument that the use of the word “opinion”
somehow renders it “judicidly noticed.” Peleccione had both the opportunity and the burden to
chdlenge this fact a the hearing. Further, Pelleccione had the opportunity to raise these concerns
through a post-hearing memorandum. However, Peleccion€s counsd never objected to the
admissibility of the letter from Warner. Moreover, Peleccione did not offer any contradictory evidence

disputing the fact a safe temporary ramp was in place when he moved into residence two months later.

3 As pat of this argument, Pelleccion€'s counsdl also asserts that there was no evidence before the
Hearing Officer to suggest that the temporary ramp complied with “State and Federd building and
safety codes” Thismay have been avaid argument if pursued during the hearing, and it certainly would
be relevant to the access issue. However, as the party chdlenging the adverse adminidtrative ruling,
Pdleccione and not the ORS carried the burden on thisissue. There is no mention of this argument in
the record, nor isthere any evidence to support it. Therefore, this argument is not subject to review on
3ppedl.
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These two facts make the letter uncontradicted evidence of the existence of the ramp which must be
given full probative effect. Section 42-35-10 subsection (a) controls, not subsection (d). Thus, this
conclusion of the Hearing Officer did not condtitute an abuse of discretion.

Pdlleccione's dso argues that the Hearing Officer abused his discretion in judicidly noticing
Pdlleccione's reasons for wanting access to his basement. He asserts that the Hearing Officer
“disregarded [his] testimony and evidence and determined that [he] wanted access to [the] boiler and
hot water systlem only ‘in the case of an emergency.’” Further, Pelleccione asserts error in the Hearing
Officer’s conclusion that the servicing of furnaces and water heaters is best |eft to trained professionals.
In fact, Pdleccione tedtified that he sought access to the furnace and the water heater because he
wished to conserve money on house cdls deding with problems that he could eesly fix himsdf. Also,
Pelleccione argues that he did submit evidence, in the form of two letters from oil digtributors, explaining
the need for Pdlleccione to access the basement.

However, there is aso evidence in the record to support the Hearing Officer’s Decison. One
of the letters submitted by Pelleccione himsdf provides some support. It states “[Pdlleccione] may dso
be asked to shut off the unit until a service person can get there, in the event it were smoking and filling
the basement with smoke . . . . Access to the basement, from a safety standpoint is very important.”

Letter from Kevin Mulhalland, Pier Fud Inc., dated June 7, 2000. Warner adso wrote that, in his

experience, “it would not be necessary for the client to have access to the ail tank or furnace as this
equipment would best be serviced by qudified technicians and not the homeowner.” Letter from

Michael Warner, dated January 25, 2000. Further, in his opinion, “access to the basement in this case

would not be consdered an essentid dement of Independent Living and therefore unecessary.”  1d.

Again, the Hearing Officer’s conclusion does not fit comfortably into a“notice” argument. The Hearing
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Officer did have probative evidence before him to conclude that there was a potentia safety issue
involved in granting Pelleccione access to his basement. Thus, the Hearing Officer’s conclusion did not
congtitute an abuse of discretion.

Furthermore, the Hearing Officer’s Decison is not dependent on this conclusion regarding
safety. Whether Pdleccione wanted access to save money on service cdls or whether Peleccione
needed access in case of an emergency is not the issue here in controversy. At issue before the agency
was whether the basement is consdered a “ primary living quarter” included in the definition of adaptive
housng services in the Agency’s Policy Manuad and whether Pdleccione obtained the necessary
approvals.

Because the Hearing Officer’s factud concluson regarding Pelleccione's desire for basement
access was supported by reliable, probative, and substantia evidence, and was not clearly erroneous, it
did not congtitute an abuse of discretion.

Conclusion

After review of the entire record, this Court finds that the decison of the DHS is supported by
reliable, probative, and substantid evidence and is not affected by error of law or an abuse of
discretion. Subgtantid rights of Peleccione have not been prgudiced. This Court therefore denies
Pelleccion€' s gpped and sugtains the decison of the Department of Human Services.

Counsd shdl submit the appropriate judgment for entry.
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