STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC SUPERIOR COURT
JOHN ELLIOT
V. ) C.A. No. 99-1708

TOWN OF WARREN AND
KATHLEEN RAPOSA, IN HER
CAPACITY ASTREASURER
OF THE TOWN OF WARREN

DECISION

SILVERSTEIN, J. Before the Court is John Elliot's (plaintiff) Maotion for Summary Judgment and

Dedadaory Rdief. The plantiff argues he is entitled to, and the Statute requires, a supplementa
payment of pension benefits from the Town of Warren pursuant to G.L. 1956 § 45-19-1, as a result of
the Town’s procedurdly defective membership in the Municipa Employees Retirement System (G.L.
1956 § 45-21-1 et seq.) (hereinafter “MERS’). The Town opposes plaintiff’s Motion for Summary
Judgment and has filed a Cross-Motion for Summary Judgment on the grounds that G.L. 1956 §
45-19-1 does not require the Town to supplement plaintiff’s benefits and that its membership in MERS
is not procedurdly defective. This Court has jurisdiction pursuant to Rule 56 of the Superior Court

Rules of Civil Procedure and G.L. 1956 8 9-30-1 (Uniform Declaratory Judgments Act).

FACTSAND TRAVEL

The plaintiff was employed as a police officer for the Town of Warren on October 13, 1976.
On March 6, 1979, plantiff was injured while on duty. As a result of this injury, the plaintiff was

terminated from his employment with the Town in February 1983. Between February 9, 1983 and July,



1, 1992, plantiff recaived a disability penson from MERS. The benefits were voluntarily suspended
after that date due to the plaintiff’s subsequent employment as a police officer for the State of Florida

Paintiff later gpplied for and was granted reingtatement under the MERS, effective January 1, 1999.

ARGUMENTS

The plaintiff argues that the Town's entry into the MERS is procedurdly defective in thet it was
not adopted by an “ordinance or a resolution” as mandated in G.L. 1956 § 45-21-4. As a result,
plaintiff contends the Town cannot rely on the MERS to pay the pension benefits of the plaintiff, and the
provisons of G.L. 1956 § 45-19-1 will control. Thus the plantiff believes the Town will be
respong ble under the statute to pay the pension benefits of the plaintiff.

Additiondly, plaintiff argues the Town should be responsible to pay the medical expenses
incurred by him. The plaintiff maintains thet even if he, as the recipient, is under the penson disahility
system of the MERS, the Town, under G.L. 1956 § 45-19-1, continues to be responsible for medical

expenses. Ignagni v. Board of Firemen's Relief and State of Rhode Idand, No. P.C. 91-7967, June 8,

1992, Gibney, J.

The Town disputes the argument thet its entry into the MERS was proceduradly defective. In
fact, it argues that the MERS pension plan has been incorporated into every Warren police contract
gnce 1970. Article XVI of the police contract for the Town, located in the officid minutes of the
Warren Town Council for February 10, 1970, dtates that the retirement plan for officers shal be that
which is found in “Chapter 45-21.2 of the Generad Laws of the State of Rhode Idand.” (See Joint
Exhibit #11). Additiondly, the Town notes that the money to implement the plan was voted at the

financia town meeting of May 25, 1970. (See Joint Exhibit #10). The Warren Town Council, by the
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aforementioned acts, intended to regulate the affairs of the Town when it \oted to accept the police
contract at the February 1970 Town Council meeting. In support of its argument, the Town cites

O Connédl v. Bruce, 710 A.2d 674 (R.I. 1998) wherein the Rhode Idand Supreme Court stated that

“[w]here aresolution is in substance and effect an ordinance or permanent regulation, the name given to
it is immaterid.” Furthermore, the Town notes “[a resolution] is an ordinance if it is anything
intending to regulate any of the affairs of the municipality.” Id. (Emphagsin origind).

Accordingly, the Town believes its entry into the MERS was not procedurdly defective.
Furthermore, the Town notes that the plaintiff voluntarily chose to accept the payments provided by the

MERS. Asaresllt, the Town bdievesit is not responsible for supplementing the plaintiff’sincome.

STANDARDS OF REVIEW

Rhode Idand Super. R. Civ. P. 56 governs summary judgment. Rule 56(c) requires a trid
judtice to determine the necessity of a trid by identifying genuine issues of materid fact in disoute.

Roteli v. Catanzaro, 686 A.2d 91 (R.I. 1996). To avoid summary judgment, the party opposing the

motion cannot rest upon conclusons or mere dlegations or denids in the pleadings, rather, the party
mugt affirmatively set forth competent evidence that raises a genuine issue to be resolved. Sisters of

Mercy of Providence, Inc. v. Wilkie, 668 A.2d 650, 652 (R.l. 1996). A trid justice may properly

grant summary judgment only when, &fter review of the evidence in the light most favorable to the
norn-moving party, the trid justice concludes that no genuine issue of materid fact exists and the moving
party’s clam warrants judgment as a matter of law. R.I. Super. R. Civ. P. Rule 56(c). Harritos, et. a

v. Cambio, et. a, 683 A.2d 359 (R.Il. 1996).




Under the Uniform Declaratory Judgments Act, this Court has the power to declare rights,
datus, and other legd relatiions whether or not further relief is or could be clamed. G.L. 1956 §
9-30-1. “This Court may dso grant further affirmative relief based on the declaratory judgment
‘Whenever necessary or proper’ provided subsequent ‘supplementary proceedings are brought

pursuant thereto.” Capital Properties, Inc. v. State, 749 A.2d at 1080; G.L. 1956 88 9-30-8 and

9-30-12; (citing Sousav. Landlais, 97 R.1. 196, 196 A.2d 838 (1964)).

ENTRY INTO THE PENSION SYSTEM

The Rhode Idand Supreme Court has previoudy addressed issues smilar to those presented in

the Motions for Summary Judgment before this Court. In Lanni v. Ferrante, 688 A.2d 865, 866 (R.I.

1997) the Rhode Idand Supreme Court, under dmost identica facts, held that “section 45-19-1 was
enacted to provide penson benefits to disabled police officers in municipdities where such a disability
penson system does not exis.” However, this Court finds that in the instant matter such a disability
pension system does, in fact, exist. The Town's entry into the MERS was not procedurdly defective.

In O’ Connell v. Bruce, 710 A.2d 674, 678 (R.l. 1998) our Supreme Court held that the pension fund

created by resolution, and “widely recognized as vaid for nearly four decades by dl concerned,” was
vaidly enacted. Our Supreme Court dso noted that “[a] resolution in effect encompasses al actions of
the municipa body other than ordinances.” 1d. at 679.

Furthermore, the Rhode Idand Supreme Court stated thet it is “commonly recognized” that the
word “ordinanceg’ is used interchangegbly with the words “bylaws” “resolutions” “regulations”
“orders” and “motions.” Id. “[G]enerdly, whether what is done by a municipa legidative body is an

ordinance or aresolution depends not on what the action is cdled but on the redity.” 1d. In the present
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case, it is evident the Town was intending to regulate the disability pensgon system by adopting the
MERS. The fact that this regulation was not completed drictly via ordinance is immeaterial as the
Supreme Court has stated “anything intended to regulate any of the affairs of the municipdity, and [s¢]
isin substance and effect an ordinance” will be consdered as such. 1d.

This Court further finds that the Town did comply with the procedure for entry into the MERS.
Article XVI of the police contract, located in the officid minutes of the Warren Town Council for
February 10, 1970, dtates that the retirement plan for officers shdl be that which is found in * Chapter
45-21-2 of the Generd Laws of the State of Rhode Idand.” (See Joint Exhibit #11). The money to
implement the plan was voted for at the financid town meeting of May 25, 1970. The Town notified the
MERS of the approved contract and the pension plan has been incorporated into every police contract
since 1970. (See Joint Exhibit #10). Consequently, the Town's entry into the MERS was vdid.

Additiondly, the plaintiff argues that the Town, under G.L. 1956 8§ 45-19-1, is responsible for
the medica expensesincurred as aresult of plantiff’sinjury. The Satute Sates, in pertinent part, that “.
.. the dities, towns, fire digricts, or the State of Rhode Idand shdl pay dl smilar expensesincurred by a
member who has been placed on adisability penson and suffers arecurrence of the injury or illness that
dictated his or her disability.” The theory is that, even if the Town is not obligated to pay additiona
penson benefits, then it is Hill obligated to pay for additiona medica benefits under G.L. 1956 §

45-19-1.

Our Supreme Court addressed thisissue in Lanni v. Ferrante, 688 A.2d 865 (R.I. 1997). In
Lanni, the court denied the plaintiff dl relief, overturning a Superior Court decison awarding plantiff
medical expenses. “Section 45-19-1 was enacted to provide pension benefits to disabled police

officersin municipdities where such a disahility pensgon sysem did not exist.” 1d. (citing St. Germain v.
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City of Pawtucket, 119 R.I. 638, 641, 382 A.2d 180, 181 (1978)). In the present case, the Town had

adopted the MERS. Thus, it is clear, that a disability pensgon system did exist and that pension system
was in place to cover certain expenses incurred by an injured party. Furthermore, the Satute
does not contemplate a divison of penson and medicd benefits. The Town had opted into the
Municipd Employees Retirement System, pursuant to G.L. 1956 § 45-21-4, to provide pension
bendfits for its municipal employees. The plaintiff, having recovered his disability benefits from that
system, may not now, twenty-two years later, seek benefits pursuant to G.L. 1956 § 45-19-1. See

Lanni, 688 A.2d 865 (R.I. 1997).

CONCLUSION

For the above reasons, this Court declares that the language of G.L. 1956 § 45-19-1 does not
provide the plaintiff with the relief that he seeks and G.L. 1956 § 45-19-1 does not provide for a
bifurcation of penson and medica benefits when the Town has a disability pensgon system in place, asit
does in the present case. Accordingly, the plaintiff’s Maotion for Summary Judgment is denied, and the
Town's Cross-Motion for Summary Judgment is granted.

Counsd for the Town shdl prepare and submit an appropriate Order for entry after notice.



