STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

KENT COUNTY, SC SUPERIOR COURT

DR. GARY BLOCK and
DR. JUSTINE JOHNSON

Plaintiffs,
V. : C.A. No. KC 99-0970
VETCOR OF WARWICK, LLC

Defendant.

DECISION

WILLIAMS J. Thisaction is brought before the Court on plaintiffs motion for declaratory relief
againg their former employer, the defendant, VetCor, LLC ("VeCor"). The plantiffs, Dr. Block and
Dr. Johnson, seek a declaration that the covenants not to compete in their employment contracts with
VetCor are invdid, or in the dternaive, that such covenants should be reduced in time and scope to
reasonable terms of limitation based upon the circumstances of this controversy. In response to
plaintiffs assertions, defendant V etCor counterclaims and seeks enforcement of the redtrictive covenants
entered between the parties. This Court has jurisdiction over this matter pursuant to G.L. 1956 §
9-30-1 et seq.

Facts/Procedural Hisory

The following facts unless otherwise noted, are undisputed. Dr. Johnson and Dr. Block

commenced their employment as licensed veterinarians a the Warwick Anima Hospitd in the Fal of
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1997. Drs. Johnson and Block, who are married to one another, subsequently bought a home in
Warwick, Rhode Idand in December, 1997.

By way of background, Dr. Johnson is the only Board Certified criticd care specidist in Rhode
Idand, and Dr. Block is one of only two Board Certified internd medicine specidists in Rhode Idand.
The plaintiffs clam that this advanced training in internd medicine and critical care are unique ills to
Rhode Idand, and further, that the nearest Board Certified critical care specidigts are located in Boston
Massachusetts, North Grafton Massachusetts, and West Bridgewater, Massachusetts.  Additiondly,
the plantiffs daim that Warwick Anima Hospitd is the only veterinary hospitd in Rhode Idand that
purports to have twenty-four (24) hour, seven (7) day aweek treatment available to animals.

On April 1, 1998, the former owner of Warwick Animad Hospitd sold his medicd practice to
VetCor for 2.7 million dollars.  Although said sale did not include any red edtate, it did include the
business, inventory, equipment, and goodwill of the Warwick Animd Hospitd. The plaintiffs continued
to be employed a the animd hospitd during this trangtion; Dr. Block was named as Chief of Staff while
Dr. Johnson worked as a Board Certified Criticd Care Specidist. Although the parties dispute the
range of services offered by VetCor during the ownership trangtion, this Court adduces from the
parties memoranda, that at the time of the sdle, Warwick Anima Hospitd conssted of an established
"generd practice” an established "emergency practice” and a developing "referrd practice’ that was
anticipated by both parties to increase due to the medica specidties of the plaintiffs.

As the ownership of Warwick Anima Hospitd passed to VetCor, dl of its employed veterinarians
were expected to Sgn employment contracts, containing covenants not to compete. On May 27, 1998,
VetCor ddivered the firg draft of the employment contract to plaintiffs. The relevant portion of sad

contracts provided in pertinent part:



"The Doctor acknowledges that the services to be rendered by the
Doctor to the Company are of a specid and unique character. The
Doctor agrees that, in congderation of the Doctor's employment
hereunder, the Doctor will not (i) prior to two (2) years after the date of
termination of this Agreement, directly or indirectly, (w) engage
whether as principal, agent, investor, digtributor, representative,
stockholder, employee, consultant, volunteer or otherwise, with or
without pay, in any activity or business venture, anywhere within a ten
(10) mile radius of the location where the Company conducted its
Veterinary care practice prior to the date hereof or anywhere within the
State of Rhode Idand (in addition to the foregoing ten (10) mile radius)
with respect to any specidty group practice, in either case which is
competitive with the veterinary business of the Company or any of the
other members of the Company Group..." See Block Employment
Contract, p. 8 8 8.1, Defendant's Exhibit G)

By letter dated June 28, 1998, plaintiffs expressed concern to VetCor regarding the terms of their
employment contract , specificdly the provisons rdated to non competition. In sad letter, plaintiffs
dated that the prohibition againgt working in any specidty group or referra practice "anywhere within
the State of Rhode Idand" seemed overly gtrict and unreasonable. Instead, plaintiffs suggested that the
referral practice prohibition should be reduced to the same ten mile redriction as the generd and
emergency practice prohibitions.

By letter dated July 28, 1998, VetCor agreed to modify the employment contract and changed the
non compete provison o that plantiffs would be prohibited from performing any veterinary medicine
for two years and ten miles from the environs of the Warwick Anima Hospitd only. In so doing,
VetCor removed the dtatewide prohibition againgt working in any specidty or referrd practice.
Additiondly, Dr. Block was offered a bonus program and equity in the business, in congderation of his
pogition as Chief of Staff and the delivery of the contract.

By letter dated September 18, 1998, plaintiffs again expressed their displeasure in the contract

revisons relaed to the terms of the covenant not to compete. In their letter, plantiffs sate: "After
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having our lawyer look at the contract and spesking with him, he identified a number of areas which he
fet would not be in our best interest to agree to a thistime"  Plantiffs further aver in sad letter the
suggestions of their attorney, wherefore, the duration of the covenant not to compete is reduced from
two (2) years to twelve (12) or eighteen (18) months and further, that the radius barring competition is
reduced from ten (10) miles to seven (7) miles! Additiondly, plaintiffs agreed that they would accept
the terms of the July 28, 1998, contract, if VetCor would increase their severance pay, in the event of
termination from one month to three months.

On or about September 28, 1998, Drs. Block and Johnson signed find versions of the employment
contracts. This contract contained the same redriction relating to competitions as the July, 28, 1998
verson, prohibiting competition within ten miles of the hospital for two years. However, the find versgon
did contain plaintiffs gtipulation relaing to the increase of three months in the severance package..

"Animals are such agreeagble friends -- they ask no question, they pass no criticisms.? Unlike the
patients cared for by the parties to this dispute, a flurry of conflicts ensued between the plaintiffs and
VetCor management personne during the first ten months of 1999. Both parties concede that the work
amosphere became vdlitile, fostering a confrontationa mentdity that eventudly boiled over through the
summer of 1999 and into the autumn.

On June 24, 1999, Dr. Block sent a letter to VetCor outlining the "number of continuing and
worsening problems regarding this hospitd's relationship with VetCor." See Defendant's Exhibit O.

The close of said letter demanded VetCor to address the problems outlined by Dr. Block under threst

11t issgnificant to note, that in plaintiffs petition before this Court, they request that the non competition
agreement be reduced to athree to five (3-5) mile restriction for a one to two (1-2) year period.
2 George Hliot from "Scenes of Clericd Life" (1858).
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of departure by Drs. Block and Johnson from VetCor's employment. Dr. Block further threatened
VetCor with direct competition when he sated in the | etter:

"Our intern and resdency program will be dissolved and we will likely

chdlenge our non-compete and set up a referrd-only practice in the

area to take advantage of the excellent relations we have forged with

the locd veterinary community over the past 2 years.”

On September 16, 1999, the plaintiffs presented VetCor with a lig of ramifications, induding
economic repercussions that would potentidly occur in the event of a decison by Drs. Block and
Johnson to leave the employment of VetCor. The plaintiffs dso delivered a three pronged ultimatum to
VetCor in September 1999, dthough the plaintiffs now claim that these demands did not represent an
ultimatum, per se but merdy aforceful means to bring about changes in the management.

The first demand requested that VetCor re-hire a previoudy terminated employee and to dlow
plantiffs to "soldy operate [Warwick Animd Hospitd] without any input from VetCor." Vetcor
explaned to plantiffs that they would be unable to re-hire the terminated employee due to to the
seriousness of the offenses for which she was terminated and further, that VetCor would not permit two
employees to operate its business without any of its inpu.

The second of plaintiffs demands requested that VetCor sdl Warwick Anima Hospita to plaintiffs,
under terms to be later determined. Although VetCor initidly entertained such a proposd and severd
initid offers were discussed, VetCor ultimatdy regected sad proposd after learning plantiffs offering
price was far below the fair market vaue and industry standard.

The third demand by plaintiffs stated thet if the first and second demands falled to come to fruition,
plaintiffs would tender their resgnations a VetCor and potentidly, compete with them actively. VetCor

accepted the third prong ultimatum and on October 26, 1999, VetCor terminated Drs. Block and

Johnson from their employment.  After said termination Drs. Johnson and Block pleaded with VetCor
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to stay on during therr employment trangtion. VetCor denied this offer and the ingtant controversy was
filed with this Court.
Standard of Review

An ation for dedaratory judgment may be ether affirmative of negative in form and such
declaration shdl have the effect of afind judgment a law. G.L. 8 9-30-1. The decison to grant or to
deny declaratory reief under the Uniform Declaratory Judgment Act is purdly discretionary. Sullivenv.
Chaffee, 703 A.2d 748 (R.l. 1997).

Analysis

The plaintiffs assart in therr papers before this Court, that the covenants not to compete in ther
employment contracts contravene public policy in light of this state's lack of available specidigs and
emergency care avallable to the pets of Rhode Idand. In support of this public policy argument, the
plaintiffs have submitted eighteen (18) affidavits by area veterinarians that the Rhode Idand veterinary
community has suffered and shdl continue to suffer undue hardship, without the unique training and skills
of Drs. Block and Johnson within afive (5) mile radius to Warwick.

Although this Court appreciates plaintiffs core argument, grounded in concern for the pets of Rhode
Idand, the ingant controversy before this Court entails a rudimentary contractud dispute.  "The
interference of outsders generaly does more harm than good. It breeds confusion, and with it, ddays
and neglect.”® As such, this Court will congder only the assertions immediatdly relevant to the contract
itsdf, including negotiations, modifications, interpretations and alleged breaches.

The Negotiation Phase

3 Abraham Lincoln, Letter to William M. Cooper, July 23, 1863.
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The plaintiffs contend in their twenty- nine (29) count complaint thet "There was no negotiation with
respect to the noncompetition provison oulined n [above Paragraph] and no opportunity for the
plaintiffs to reasonably review, consult a professond, or otherwise understand the provisions contained
therein." (See Plaintiff Complaint for Declaratory Judgment, 8§ 19 at 5). Additiondly, in their sworn
answers to interrogatories, plaintiffs have averred that they signed the employment contracts absent the
advisement of legd counsd. In plaintiffs February 29, 2000, answer to VetCor's interrogatory No. 25
(), plaintiffs state thet:

"I did read the contract, and understood it as a lay person only. It was
not until we sought counsd related to our current Situation that we had
any understanding as to the content of the sgnificant portions of the
contract.”

To contradict plaintiffs clams, VetCor produced three separate drafts of the employment contracts
negotiated between the parties.  Additiondly, VetCor produced two letters sent to them by the
plantiffs, wherein the plaintiffs expressed disoleasure in the terms of the employment contract and
suggested modifications. One of the letters, dated September 18, 1998, expresdy stated: "After having
our lawyer look at the contract and spesking with him, he identified a number of areas which he felt
would not be in our best interest to agree to at thistime” The negotiaion phase of the employment
contract, which spanned gpproximately four months, is merely mentioned in a cursory context in
plaintiffs memoranda before this Court.

In light of these findings, this Court concludes as a matter of law that legad counsd was avallable to
plaintiffs during the negotiations and subsequent execution of the employment contract. Even without
the exhibits proffered by defendant, the span of time between the initid employment contract of four

months between May 27, 1998, to the date of the actua signing on September 28, 1998, suggests to
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this Court that the plaintiffs were adequately sophisticated in their dealings with VetCor and did not lack
negotiation prowess. This Court further determines that in no manner did VetCor attempt to cgole
plantiffs into 9gning sad contrects, indeed VetCor attempted to appease plaintiffs during each
subsequent phase of the negotiations.

The Covenant Not To Compete

The Rhode Idand Supreme Court has held that it is a fundamenta principle of contract law, as well
as being well settled in this state, that clear and unambiguous language set out in a contract is controlling

and will govern the legal consequences of its provisons.  Eliasv. Youngken, 493 A.2d 158, 163

(R.1.1985). In looking to the language of the instant contract, particularly the provison relating to the
covenant not to compete, this Court finds as a matter of law that the arrangement agreed to by the
parties clearly and unambiguoudy detals the redtrictions to be imposed upon the plaintiffs when ther
employment with VetCor is terminated.

The Rhode Idand Supreme Court has recognizes that dthough "[njoncompetition provisions in
contracts are not favored, [and] are subject to judicid scrutiny,” such provisons will be enforced as
written if the contract is reasonable and does not extend beyond what is apparently necessary.

Durapin, Inc. v. American Products, Inc., 559 A.2d 1051, 1053 (R.l. 1989). "When consdering the

vdidity of a noncompetition agreement, the crucid issue is reasonableness, and that test is dependent
upon the particular circumstances surrounding the agreement.” 1d. a 1053. The question of whether a
restrictive covenant is reasonable, isamatter of law to be determined by the Court. 1d.

The Court may enforce a redrictive covenant if it is reasonable in light of the circumstances

surrounding the agreement and if said agreement does not extend beyond what is gpparently necessary

to protect its beneficiaries. See lggy's Doughboys, Inc. v. Giroux, 729 A.2d 701, (R.I. 1999).
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In ascertaining the reasonableness of said covenant, this Court consders the plaintiffs argument
that enforcement of the non competition restrictions would impose an undue hardship upon the pet
owners in Rhode Idand who would alegedly be compelled to travel outside the parameters of the Sate
to receive the killed care previoudy undertaken a VetCor by the plantiffs Plantiffs additiondly argue
that the absence of available emergency care a VetCor after their departure, poses a further risk to the
safety and well-being of the pets in Rhode Idand. In fact, plantiffs aver in their memoranda to this
Court: "The Rhode Idand community is crying out for the services of Drs. Block and Johnson." See
Maintiff's Memoranda at 19.

As this Court is an animad lover and the proud "father" of two handsome Doberman Rinschers, it
shares the plaintiffs concern for the health and happiness of the pets of Rhode Idand. However, the
Court must dso congder the legitimate interests of VetCor and the business stakes it wished to protect
by negotiating said agreement with the plaintiffs initidly. VetCor expended vauable resources to
develop areferrd practice in Rhode Idand and has a legitimate interest in protecting the area in which
sad referral practice was developed.

In light of the arguments and interests a stake on behdf of the parties, and in consderation of
the memoranda and extensive exhibits submitted to the Court by both parties, the Court finds as a
matter of law that the two year redtriction in the covenant not to compete was reasonable under the
circumstances. Covenants not to compete are customary in service-orientated businesses, such as this
one, where employees must build a client base and referrals provide an extensive portion of busness.
"A covenant not to compete should last no longer than necessary for the employees' replacements 'to

have a reasonable opportunity to demonstrate their efectiveness to cusomers.” Concord Orthopedics

Professona Assn. v. H. James Forbes, M.D., 702 A.2d 1273, 1276 (N.H. 1997). Further, the Court
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should aso "consder the time necessary to 'obliterate in the minds of the public' the association between
the identity of the physcian with his employer's practice” Id. at 1276. Two years is areasonable time
to dlow the replacement veterinarians a the hospitd to demondrate their effectiveness, and for the
public and veterinary community to disassociate Drs. Block and Johnson from VetCor. See Id.
Additiondly, Rhode Idand Courts have regularly determined tha three (3) year and longer time
restrictions on covenants not to compete are reasonable in the gpplicable circumstances. See, e.g.,

Griggs & Brown Co. v. Hedly, 453 A.2d 761 (R.I. 1982) (where the Court enforced a three (3) year

regtriction); Max Garelick, Inc., v. Leonardo, 105 R.I. 142, 250 A.2d 354 (1969) (where the Court

enforced a five (5) year redriction); Oakdale Manufacturing Co. v. Garst, 28 A. 973 (R.I. 1899)

(where the Court enforced afive (5) year redriction); French v. Parker, 14 A. 870 (R.l. 1886) (where

the Court enforced an unlimited time redtriction).

Additionaly, the Court finds as a matter of law that the ten (10) mile area redtriction in the
covenant not to compete is reasonable and does not run afoul of public policy by imposing an undue
hardship on the pets of Rhode Idand. Although Rhode Idand measures just forty-eight (48) miles
North to South and thirty-seven (37) miles East to West, Rhode Idanders have routinely traveled (abelt
begrudgingly) outside the ten (10) mile ring in question to have their pets receive veterinary care. There
are numerous other anima hospitads located throughout this state which are affed by duly licensed
veterinarians who provide the necessary trestment to Rhode Idand's pets. Additionaly, VetCor has
averred that its present Chief of Staff is a board certified veterinarian and that it is presently recruiting

more board certified veterinarians to replace personndl.
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"In this troublesome world, we are never quite satisfied.™ It isthe opinion of this Court that the
ingant dispute resulted from plaintiffs frustrations with the management style of a "large out of touch
company blindly committing irrationd acts because it is out of touch with the needs of the community.”
(See PHaintiffs Memoranda at 15). Plantiffs negotiated this specific non competition provison for at
least four (4) months with the advisement of legal counsd.  The Court finds as a matter of law, that this
is a reasonable redtrictive covenant, entered into a arm's length, between sophisticated and educated
individuds. Unfortunately, the employment arrangement was less than satisfactory for both parties,
despite concessions made in good faith by both Sdes.  The plaintiffs even commenced negotiations to
buy the hospital from VetCor in order to continue to practice their craft without VetCor management.
To date that the covenant not to compete is unreasonable in light of the extensve negatiations, the
reasonableness of both the duration and geographicd limitations, and the attempts at working out a
more favorable scenario, amounts to little more than a "sour grapes’ mentdity by the plantiffs to this
dispute.

Clearly, the redtriction does not extend beyond what is necessary to protect the interests of
VetCor. Therefore for the reasons previoudy stated, this Court will enforce said provisions from now
and continuoudy until October 28, 2001. Paintiff's request for declaratory reief is hereby denied.

Counsd shdl prepare and submit the appropriate order for entry.

4 Abraham Lincoln, Letter to Mary Todd Lincoln, April 16, 1848.
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