STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

KENT, SC SUPERIOR COURT

DAVID R. CAZABAT, JR. and
ANTHONY LEMA, Individually and
as representatives of all persons
smilarly stuated,

Plaintiffs,

V. : C.A. No. KC 99-0544

METROPOLITAN PROPERTY AND
CASUALTY INSURANCE
COMPANY,

Defendant.

DECISION

WILLIAMS, J. This matter comes before the Court on defendant's Maotion for Summary Judgment.

Jurisdiction of this Court is pursuant to R.I. Super. R. Civ. P. 56.
Facts/Travel

The plaintiffs were issued automobile insurance policies through defendant. Both plaintiffs submitted
clamsto defendant for property damage to their automobiles as aresult of accidents. The plaintiff David
R. Cazabat's ("Cazabat") accident occurred in Louidana, and plantiff Anthony Lemas ('Lemd’)
accident occurred in Massachusetts. Lema does not dlege that defendant failed to pay for the repairs
to his automobile, or that the repars were inadequate or defective. Cazabat does not dlege that
defendant failed to pay for the repairs to his automobile, but he does alege by way of affidavit that
athough the repairs were done to the best of human ability, there till remains numerous items wrong in

the appearance of the automobile. However, both plaintiffs made a clam against defendant to recover



the diminished vaue of their automobiles for the dleged loss in vaue of the vehicles as aresult of being
in an accident.

Standard of Review

Summary judgment is a drastic remedy that should be sparingly granted only when the pleadings,
affidavits, and discovery materids demondrate no genuine issue of materia fact exists. Superior Boiler

Works, Inc. v. R.J. Sanders, Inc., 711 A.2d 628, 631 (R.I. 1998) (citations omitted); R.l. Super. R.

Civ. P. 56 (¢). Thetrid justice should "draw dl reasonable inferences in favor of the nonmoving party
and mug refrain from weighing the evidence or passing upon issues of credibility.” 711 A.2d at 631.
However, the nonmoving party has an affirmative duty to specificdly set forth dl facts demondrating a

genuine issue of materid fact. Siters of Mercy of Providence, Inc. v. Wilkie, 668 A.2d 650, 652 (R.I.

1996) (citation omitted). As such, the nonmoving may not rest upon "dlegations or denids in the

pleadings, mere conclusions, or mere legd opinions’ to create a genuine issue of materid fact. Rhode

Idand DEPCO v. Rignanese, 714 A.2d 1190, 1193 (R.I. 1998) (citations omitted). After reviewing
the evidence in the light most favorable to the nonmoving party, the trid justice may grant a summary
judgment motion if there are no genuine issues of materid fact, and the moving party's clam warrants

judgment as a matter of law. Accent Store Desgn, Inv. v. Marathon House, Inc., 674 A.2d 1223,

1225 (R.l. 1996) (citation omitted); R.I. Super. R. Civ. P. 56(c).

Summary Judgment

"Public opinion is founded, to a great extent, on a property bass. What lessens the vaue of
property is opposed, what enhancesits value is favored."

Abraham Lincoln, " Speech at Hartford, Connecticut,” March 5, 1860.

The heat of the issue in this matter involves the interpretation of defendant's Straight Tak

Automobile Insurance Policy - Section V, Physca Damage Coverage, Maximum Amount We Will



Pay. Specificdly, the dispute is whether or not "the cost of repair or replace the property with other of
like kind and quality" as stated in the insurance policy creates a liability for defendant to pay an insured
the diminished vadue of an automobile due soldy to the fact that the vehicle was in an accident.
Although the parties have provided the Court with lengthy, detailed, and well-written briefs, the Court

will summarize the parties position in regards to the issue of defendant's Motion for Summary Judgment.

Defendant's Argument

The defendant argues that both Louisana and Rhode Idand law requires enforcement of the clear,
unambiguous language of the insurance policy. The defendant maintains that whether or not a contract is
ambiguous is a question of law to be determined by the Court from the four corners of the document.
Extringc or parol evidence is not admissble unless the Court determines that the contract is ambiguous.
As words and phrases are to be given ther plain, ordinary, and generaly prevailing meaning, defendant
contends that plaintiffs have not established an ambiguity in the insurance policy asto dlow coverage for
the diminished vaue of an automobile repaired after an accident.

The defendant asserts that the policies clearly and unambiguoudy do not cover inherent diminished
vdue. The defendant is only required to repair the physicd damage to plantiffs automobiles under
Section V of the insurance policy. The defendant contends that inherent diminished vaue is not a clam
for physica damage, and the language in Section V dearly distinguishes between cash vaue and repair
costs. The defendant argues that a person who takes an automobile to be repaired after an accident
does not contemplate receiving a payment for any lossin vaue. The plaintiffs have failed to point to any
provison of ther policies that provide coverage for inherent diminished value. The defendant maintains

that the language contemplates repairing or replacing the property with other property of like kind and



qudity. No mention is made of repairing or replacing lost vaue if defendant exercisesitsright to pay for
the cost of repairs to an automobile.

The defendant contends that differing interpretations of amilar policy language a issue in this case
by sger jurisdictions does not make the language ambiguous. The defendant argues that plantiffs
reliance on extraneous evidence (letter to the State of New York Insurance Department requesting a
revison in the terms of the New York palicies; a proposed policy endorsement issued by defendant; a
manua issued by defendant) to create an ambiguity isimproper as the meaning and intent of the parties
must be sought within the four corners of the policy. Additiondly, defendant asserts that plaintiffs
cannot reform the insurance policy under the reasonable expectations doctrine as the policies are not
ambiguous. Ladly, plantiffs cannot rely on their affidavits in the aosence of afinding of an ambiguity in
the insurance palicy.

Although Rhode Idand has yet to decide the issue sub judice, the defendant argues that Louisana
law recognizes the policy limitation on defendant's liability as clear, unambiguous, and effective. The
Louisiana Court of Appeds interpreted language Smilar to thet a issue in this matter to limit recovery to

the amount necessary to repair the automobile. Nelson v. Employers Mut. Ins. Co., 244 So. 2d 659,

660-61 (La. Ct. App. 1971). Other jurisdictions have held that the language in the insurance policies
excludes coverage of diminished vdue. The defendant argues that the prevailing view in the United
Saes interpreting the language smilar to tha in plaintiffs insurance policies limits the insurer's lidaility
and excludes coverage of inherent diminished vaue.

The defendant argues tha plantiffs rdiance on cases in Louisana which dlow recovery for
diminished vaue involve third party tort clams, and not first party contract clams asin thiscase. The

defendant does recognize that there are some situations where it will be responsible to athird party for a



tort clam for diminished value. However, defendant maintains that plaintiffs are overlooking the critical
digtinction between firgt party contract clams and third party tort clams.

The defendant contends that plaintiffs cannot rely on the Declarations Page of the insurance policy
to eviscerate the body of the policy. The plaintiffs ask the Court to rely on a single page of the policy
and ignore the remaining twenty-five pages. The defendant maintains that the Declarations Page of the
policy does not conflict with or contradict the rest of the insurance policy. Furthermore, a person who
sgns a written document is presumed to know the contents therein and cannot later clam he did not
read or understand the document.

The defendant asserts that plaintiffs cannot establish a cause of action for unjust enrichment under
either Louisana or Rhode Idand law. The defendant argues that there is an express contract between
both plaintiffs and defendant. As such, the existence of an express or implied contract precludes the
goplication of an unjust enrichment theory.

Plaintiffs Argument

The plaintiffs argue that the insurance policy language is ambiguous. The plaintiffs contend that an
ambiguity exists when a provison in a contract is susceptible of more than one reasonable interpretation.
A solit in authority among various jurisdictions is an indicator that a document is ambiguous. The
plaintiffs assert that defendant admitted the insurance policy is ambiguous as evidenced by its letter to
the New Y ork Insurance Commissioner to revise the definition of loss to exclude diminished value. As
plantiffs insurance policies fal to define "loss’ (plaintiffs dam the word is defined in the policy but not
adequatdy as the definition is circular), "repair,” and "like kind and qudity,” and fall to specificdly
exclude loss in vaue coverage, the language at issue is ambiguous as it is susceptible to more than one

reasonable interpretation.



The plantiffs argue that the term "loss' should be given its plain and ordinary meaning, and thet loss
in vaue is embodied in that definition. As defendant did not define the term "repar” or set forth the
gandard upon which one undertakes to "repair or replace with like kind and qudity," a mgority of
jurisdictions have interpreted these terms to require that the automobile be restored to the same
condition in which it was immediately prior to the collison. The plaintiffs contend that they expected to
be placed in the same condition as they were prior to the accident. As such, plaintiffs assert that "like
kind and qudity" requires returning the automobile to its pre-loss condition, including any diminution in
vaue of the automobile occurring as aresult of the accident.

The plaintiffs argue that Louisana law recognizes coverage for loss in vaue and specificdly dlows a
party to clam and receive additional damages in the form of depreciation to compensate the party for
the lossin vaue of the automobile by virtue of the fact that the vehicle was in an accident. The plaintiffs
maintain that the cases cited by defendant which have interpreted "cost to repair or replace with like
kind and qudity" to exclude loss in vaue damages is aminority view. The mgority view includes lossin
vaue as part of the cost to repair. Additiondly, various secondary sources recognize the right to collect
diminished va ue compensation.

The plantiffs assart that defendant's admisson to paying third party diminished vdue dams is
dispostive in this matter and inconggtent with its postion that the insurance policies do not cover
diminished value clams. The defendant's pogition is untenable in its statement that firgt party diminished
vaue cdams are intangible and indirect while third party clams are not. As in the third party context,
plaintiffs contend that an insured would aso reasonably expect payment for diminished vaue from their
insurer unless the coverage is pecifically excluded. The insurance policies a issue in this matter do not

gpecificaly exdude diminished vdue dams.



The plaintiffs maintain that the Declaration Page controls. The plaintiffs assert that snce the insured
seldom reads the insurance policy, the Declaration Page is deemed to define coverage and the insured's
expectation of coverage. The plaintiffs argue that the Declaration Page supports their position that the
lossin vaueisto be restored when an insured's automobile is repaired.

Conflict of Laws

The defendant argues that when a dispute involves the interpretation of a contract, the contract isto
be interpreted according to the law of the place where the parties executed the contract. Accordingly,
Louisanalaw should gpply to Cazabat's clam, and Rhode Idand law should gpply to Lemasclam. On
the other hand, plaintiffs argue that Rhode Idand law is gpplicable to this matter as defendant's home
officeislocated in Rhode Idand and most of the significant events occurred in Rhode Idand.

A review of the palicies indicates that the parties did not agree to a governing law in case of a

dispute. In the absence of a governing law, a forum gdate is required to apply its own conflict-of-law

rules. Gordon v. Clifford Metd Sales Co., Inc., 602 A.2d 535, 537 (R.l. 1992). The nature of the
dispute between the parties is the interpretation of a contract. 1d. ("[t]he forum date is adso free to
characterize the nature of the dispute’). A contract is to "be interpreted according to the law of the
place where the parties, as an actud fact, made and executed the contract . . . ." Owens v.

Hagenbeck-Wallace Shows Co., 58 R.l. 162, 171, 192 A. 158, 163 (1937). Assuch, Louisiana law

is gpplicable to Cazabat's clam, and Rhode Idand law is gpplicable to Lemas dam.

Diminished Value

In Rhode Idand, whether or not a contract is clear and unambiguous is a question of law, and the

Court may condider dl evidence properly before it in reaching its decison. Westinghouse Broadcasting

Co., Inc. v. Did Media, Inc., 122 R.I. 571, 579, 410 A.2d 986, 990-91 (1980) (citations omitted).



The insurance policy must be viewed in its entirety and its language given its plain, ordinary, and usud

meaning. Sogren v. Metropolitan Prop. and Casudty Ins. Co., 703 A.2d 608, 610 (R.I. 1997).

However, a question of fact exigs if an ambiguity becomes gpparent in the condruction of its terms.

O'Connor v. McKanna, 116 R.I. 627, 630-31, 359 A.2d 350, 353 (1976). The terms of the
insurance policy are conddered "ambiguous only when it is reasonably and clearly susceptible to more

than one interpretation.” Rotdli v. Catanzaro, 686 A.2d 91, 94 (R.I. 1996) (quoting W.P. Assoc. V.

Forcier, 637 A.2d 353, 356 (R.I. 1994)); Sogren, 703 A.2d at 610. If more than one interpretation
exigs, the intent of the parties to an ambiguous contract is a question of fact. Westinghouse, 122 R.I. a
579-80, 410 A.2d at 991 (citations omitted).

In Louisana, whether or not a contract is ambiguous is dso a question of law. Morin v. Foret, 736
So. 2d 279, 283 (La. Ct. App. 1999). If the language within the contract is clear and unambiguous, the

interpretation of the contract is limited to the four corners of the document. Id. (citation omitted). The

words of the policy reflect the parties intent and determine the extent of coverage. Reynoldsv. Select

Properties, Ltd., 634 So. 2d 1180, 1183 (La 1994) (citations omitted). Unless the words within the

policies have acquired a technical meaning, the Court is to interpret the words and phrases usng their
plan, ordinary, and generdly prevaling meaning. Id. (citations omitted). Additiondly, if "the words of a
contract are clear and explicit and lead to no absurd consequences, no further interpretation may be
made in search of the parties intent." Morin, 736 So. 2d at 283 (quoting La. Civ. Code Art. 2046).
As such, "[a]n insurance policy should not be interpreted in an unreasonable or a strained manner 0 as
to enlarge or to redtrict its provisons beyond what is reasonably contemplated by its terms or so as to
achieve an absurd concluson.” Reynolds, 634 So. 2d at 1183. However, a question of fact arises if

the terms of the written contract are susceptible of more than one interpretation, or there is uncertainty



or ambiguity as to its provisgons, or the intent of the parties cannot be ascertained from the language

employed. See Bosser Orthopaedic Clinic v. Durham, 747 So. 2d 731, 735 (La. Ct. App. 1999).

Although Louisiana and Rhode Idand gpply the same standard in interpreting whether or not a contract
is ambiguous, the great debate and disagreement among the parties and other jurisdictions is whether or
not "the cost of repar or replace the property with other of like kind and qudity” includes diminished
vaue. Rhode Idand has not yet addressed this issue. However, Louisiana has addressed the issue in
some capacity as discussed infra. The defendant cites cases from the following jurisdictions in support
of its pogtion that the insurance policies do not include diminished vadue: Alabama; Arizona; Cdifornia;
Forida Illinois, Kentucky; Massachusetts, Pennsylvania; South Dakota; and Virginia. The plaintiffs cite
cases from the following jurisdictions in support of their position that the insurance policies do include
diminished vaue: Arkansas, Ddaware, Georgia; Kansas, Missssippi; Missouri; New York; North
Carolina; Oregon; South Caroling; South Dakota; Tennessee; and Texas.

As to whether or not Louisana recognizes diminished vaue, defendant relies upon Nelson v.

Employers Mutua Insurance Co., 244 So. 2d 659, 660-61 (La. Ct. App. 1971), for the proposition

that the interpretation of the policy language Smilar to that in the case a bar effectively limits defendant's
ligbility. However, the issue in the Nelson case was whether or not an award for damages for attorneys
fees and the loss of use of the automobile while the vehicle was being repaired was correct snce the
insurance company refused to pay collison damage for an excessve estimate obtained by the insured.
The case did not involve the issue of inherent diminished vaue. The defendant dso relies upon South

Central Bell Telephone Co. v. Bathdemy, 643 So. 2d 1240, 1250 (La 1994), in support of its

pogition that "repair” does not include the cost of restoring an automobile's lost value as the word means

"to restore by replacing a part or putting together what is torn or broken." However, the foregoing case



involved "repair services' to computers and whether or not they were subject to sdles and use tax.

The plaintiffs maintain that Louisana clearly recognizes coverage for lossin value. All of the cases cited
by plantiff, except for one, involve third party tort clams as opposed to first party contract clams.
Louisana law clearly dlows recovery for diminished vdue, if proven, in third paty tort dams
However, the Louisiana Supreme Court and Court of Appeds have not addressed whether or not an
insured may recover for diminished vaue damages from hisher own insurance company. The plantiff

provided this Court with Campbell v. Markel American Insurance Co., No. 65,297 "D" (La., 23rd

Judicid D.C., Feb. 25, 2000), in which the Louisana court found that the word "repair” includes
dameges for diminished vadue, and granted plantiffs Cross Maotion for Summary Judgment finding

diminished vaue coverage for plantiffs In response, defendant cites two cases, Antin v. Garcia, No.

1-9907-0039, (La., Hammond City Court, Mar. 15, 2000) and Entremont v. American Centra

Insurance, Co., No. 463298 (La., East Baton Rouge Parish, Mar. 27, 2000), for the proposition that

the foregoing courts found the policy language at issue in this metter to be unambiguous, and limited the
insurer's ligbility to the cost of repairs, excluding diminished vadue. The Antin case is on apped.

Even though defendant's interpretation of the contract as to whether or not diminished vaue is
included as damages seems to be correct, defendant will not be entitled to summary judgment unlessiits
interpretation is the only possble one. W.P. Assoc., 637 A.2d at 356. On the other hand, the trier of
fact could reasonably adopt plaintiffs verson that an insured expects to be put in the same position as
he/she was prior to an accident which would include damages for the diminished vaue of the
automobile. Otherwise, an insured would be less than whole after any repairs to the automobile since

the vaue of an automobile decreases by virtue of the fact that the vehicle was in an accident in the first



place. Looking to the insurance palicies for guidance, the policies fall to define "repair,” "cost of repair,”
or "like kind and qudity," and fail to specificaly include or exclude diminished vaue or lossin vaue.
Although not digpogtive in this matter, the split of authority among the various jurisdictions in the
United States, as indicated in endnotes 1 and 2, in interpreting whether or not the phrase "the cost of
repar or replace the property with other of like kind and qudity” includes diminished vaue, is an

indication thet the policy is ambiguous.  See State v. Jordan, 528 A.2d 731 (R.I. 1987) ("[t]he fact

that there is a split of authority in the interpretation of these statues is some indication that the statutes,

unless clarified by andyss of the state's statutory scheme, are ambiguous'); Delledonne v. State Farm

Mut. Ins. Co., 621 A.2d 350, 352-53 (Del. Super. Ct. 1992) ("[i]t is the view of this Court that the
susceptibility of the policy language ['of repair or replace . . . with like kind and qudity’ that ig] in dispute
in the ingtant case to two or more reasonable interpretations is evidenced in part by the development of
two diginct lines of authority in the interpretation of Smilar policy language’). Furthermore, the
Louisana Supreme Court and the Court of Appeds have not addressed whether recovery for the
diminished vdue of an automobile is goplicable in a firg party context, and there is a divison in the
lower courts as to whether the insurance policy language is ambiguous. Although it would not be a far
legp for this Court to apply diminished vaue damages to firs party contract clams snce Louisana
dlows them for third party tort daims, this Court is not willing to judicidly rule on behdf of the State of
Louisanaand must look to the contract firt for an ambiguity in accordance with Louisana law.
Applying both Rhode Idand and Louisana law, the Court finds that an ambiguity exidts as to
whether or not "the cost of repair or replace the property with other of like kind and quality" includes
damages for the inherent diminished vdue of an automobile resulting from the vehicle baing in an

accident. The foregoing policy language is reasonably and dearly susceptible to more than one



interpretation as indicated in this Court's andyds. Since the insurance policy terms are ambiguous, "and
the pleadings, discovery materids, and affidavits indicate a dispute in repect to the parties intent, there
exigs agenuine issue of materid fact that must be resolved by thetrier of fact.” Roteli, 686 A.2d at 95.
Basad upon the foregoing analyss, this Court denies defendant's Motion for Summary Judgment as to
the issue of diminished vaue.

Turning to defendant's argument regarding plaintiffs unjust enrichment dlam. Under Louisana law,
Cazabat is unable to pursue a dam for unjust enrichment in light of the fact that there is a written

contract in dispute in this matter.  See Scott v. Wedey, 589 So. 2d 26, 28 (La. Ct. App. 1991) (citing

Morphy, Makofsky & Masson, Inc. v. Cana Place 2000, 538 So. 2d 569 (La. 1989) (“'the existence

of cam on an express or implied contract precludes gpplication of the unjust enrichment theory,
because the potentid claim condtitutes a practica remedy at law avaladle to the impoverisheg’). In
Rhode Idand, unjust enrichment and quasi-contractud or implied contractua ligbility rests upon the
"equitable principle that one shdl not be permitted to enrich himsalf unjudtly at the expense of another or

to receive property or benefits without making compensation therefor.” R & B. Elect. Co., Inc. v.

Amco Condlr. Co., Inc., 471 A.2d 1351, 1355 (R.l. 1984). However, where "an express contract

between the parties referring to a subject matter, there can be no implied contract arisng by implication

of law governing that same subject matter." Mehanv. Gershkoff, 102 R.I. 404, 409, 230 A.2d 867,

870 (R.l. 1967). Assuch, Lema hasalegd remedy pursuant to his contract with defendant and cannot
aval himsdf of an equitable theory of recovery. See Mehan, 230 R.l. at 409, 870 A.2d at 869-70.
Therefore, defendant’'s Maotion for Summary regarding the clams for unjust enrichment is granted.

Counsdl shdl prepare the gppropriate order for entry.



Dated: April 24, 2000



