STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
WASHINGTON COUNTY SUPERIOR COURT

STEPHEN M cQUEENEY and
CLAIRE McQUEENEY,
Plaintiffs

V. : C.A. No. WC98-0634
ZONING BOARD OF REVIEW
OF THE TOWN OF NEW SHOREHAM, :
et al.,
Defendants

DECISION

GAGNON, J. Before this court is Stephen and Clare McQeeneys (appellants) apped from a
December 1, 1998 decison of the Town of New Shoreham Zoning Board of Review (the Board),
granting the application of Robert and Barbara Guth (the Guths, appellees or applicants) for dimensiond
relief. Appdlaejurisdictionispursuant to G.L. 1956 § 45-24-69.
Facts/Travel

The applicants own a home on a 7,800 square foot parcel in the Town of New Shoreham. The
parce is zoned RC/M, which permits single family dwellings (one per lot). Presently, the Guth’'s home
is a nonconforming building because it does not squardy conform to the setback and spatid
requirements of Section 309(c) of the Town of New Shoreham Zoning Ordinance (Ordinance).
Section 113(c)(1) of the ordinance regulates the expansion of nonconforming structures. The Guth's
goplied for a variance from sections 113(c)(1) and 309(c) of the Ordinance in order to expand this

nonconforming sructure, representing a permitted use on a preexisting, nonconforming lot of record.



The gpplicants propose to expand the current home from approximately 500 square feet of living space
to dightly over 1000 square feet of thesame. At its October 26, 1998 meeting, the Board heard
testimony, considered substantial documentary evidence and reviewed the Guth's application. At its
meeting held on November 23, 1998, the Board voted, 5-0, to grant the Guth's application for a
variance from sections 113(c)(1) and 309(c) of the ordinance for expansion of a nonconforming single
family dwelling. In its decision letter dated December 1, 1998, the Board made these findings of fact
among others. (1) The gpplicants proposa is for 15.37% tota ot coverage in a RC/M zone, which
permits 25% lot coverage; (2) The applicant has a Certificate of Appropriateness dated September 26,
1998 from the Higtoric Digtrict Commission; (3) A review of surrounding properties and the model
submitted by the agpplicant clearly shows that the gpplicant’s proposa is reasonable in scde and
appropriate for the neighborhood; (4) There are Six (6) lettersin the file from neighbors in support of the
project and only one (1) letter in oppostion; and (5) The design has been congtructed to maximize
retention of the existing character of the building, which currently exists in the historic neighborhood.

On apped, the appdlants argue that the Guth's have not satisfied the requirements for a
dimensond variance. Firgt, the gppdlants contend that the substantia evidence of the record does not
support the Board's decision.  Also, the gppellants assert that the Board's decision is affected by error
of law.

Standard of Review

This court possesses gppellate review jurisdiction of a zoning board of review decison pursuant
to G.L. 1956 § 45-24-69(d), which Sates:

"(d) The court shal not subgtitute its judgment for that of the zoning board of review
as to the weight of the evidence on questions of fact. The court may affirm the
decison of the zoning board of review or remand the case for further proceedings,
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or may reverse or modify the decison if substantia rights of the appellant have been
prejudiced because of findings, inferences, conclusions or decisons which are;

(1) Inviodlation of condtitutiona, statutory or ordinance provisons,

(2) Inexcessof the authority granted to the zoning board of review by Satute
or ordinance;

(3 Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneousin view of the rdiable, probative, and substantia

evidence of the whole record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.”

In reviewing the action of a zoning board of review, the trid justice “must examine the entire record to

determine whether ‘ substantid’ evidence exists to support the board’ sfindings” _Toohey v. Kilday, 415

A.2d 732, 735 (R.l. 1980) (citing DeStefano v. Zoning Bd. of Review of Warwick, 122 R.I. 241, 245,

405 A.2d 1167, 1170 (1979); Apostolou v. Genoves, 120 R.. 501, 504, 388 A.2d 821,

824-25(1978)). "Subgantia evidence as used in this context means such relevant evidence that a
reasonable mind might accept as adequate to support a concluson and means an amount more than a
scintilla but less than a preponderance.” Apostolou, 120 R.1. at 507, 388 A.2d at 825. Moreover, this
court should exercise redraint in subgtituting its judgment for the zoning board of review and is
compelled to uphold the board's decison if the court "conscientioudy finds' that the decison is

supported by substantial evidence contained in the record. Mendonsa v. Corey, 495 A.2d 257 (R.I.

1985) (citations omitted)).

Dimensional Variance

A dimensond variance permits the departure from “the dimensond requirements of a zoning
ordinance, where the applicant for the requested relief has shown, by evidence upon the record, that

there is no other reasonable dternative way to enjoy a legdly permitted beneficid use of the subject



property unless granted the requested relief from the dimensond regulations” G.L. 1956 §
45-24-31(61)(ii). Sections 706(D) and 706(E)(2) of the ordinance establish the standards for granting
dimensiond variances. Section 706(D) Sates:

(D) Standards: A variance shdl be granted only if evidence of the
following standards are entered into the record of the proceedings.

(1) The hardship from which the applicant seeks relief is due to
the unique characterigtics of the surrounding areg; and is not due to a
physicd or economic disability of the applicant;

(2) The hardship sought to be avoided is not the result of any
prior action by the gpplicant and does not result primarily from the
desire of the gpplicant to redize greater financia gain;

(3) The granting of the requested Vaiance will not dter the
generd character of the surrounding area or impair the intent or purpose
of the Zoning Ordinance or the Comprehensve Plan upon which the
Ordinance is based; and

(4) That the Variance granted is the least relief necessary to
remove the hardship to the applicant.

Additiondly, section 706(E)(2) of the ordinance requires satisfaction of the following prior to granting a
dimensond variance:

E. Additional Standards. In addition to the above standards, the Zoning
Board of Review shdl require that evidence be entered into the record
of the proceedings showing that: . . .

2. In granting a Dimensond Variance, that the hardship that
will be suffered by the owner of the subject property if the Dimensiond
Variance is not granted shal amount to more than mere inconvenience,
which shal mean that there is no other reasonable dternative to enjoy a
legaly permitted beneficid use of the property. The fact that a use may
be more profitable or that a structure may be more vauable after the
relief is granted shdl not be grounds for relief.

The language st forth in sections 706(D) and 706(E)(2) of the ordinance mirrors the language
contained in G.L. 1956 § 45-24-41.
The appdlants argue that the appellees, Robert and Barbara Guth, have faled to satisfy the

requirements for adimensond variance. Specificaly, the appelants contend that the Guths have faled
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to prove that a denid by the Board to grant a dimensond variance would result in more than a mere
inconvenience. On the other sde, the appellees argue that the record contains substantial evidence,
demondtrating that the standards set forth in sections 706(D) and 706(E)(2) of the ordinance have been
satisfied.

In its December 1, 1998 decision |etter, the Board cited the following reasons in support of its
goprova of the Guth's gpplication for a variance from sections 113(c)(1) and 309(c) of the ordinance
for expandon of a nonconforming sngle family dwelling:

- Toliterdly enforce the provisons of this ordinance would cregte undo

hardship to the owners of the property.

- The current proposa is reasonable and requires the least variance

necessary to dleviate the hardship of the applicant.

- The gpplicant has sgnificantly modified his proposd to meet the

gtandards and goals of the Historic District Commission.

- The proposd has been designed to minimize the impact on

neighboring properties.

- Theincreased floor areais reasonably necessary for the gpplicants to

enjoy the use of their property.
This Court will not subdtitute its own judgment for that of the Board. See G.L. 1956 § 45-24-69(d).
The record contains substantial evidence that a reasonable mind would accept as adequate to support
the Board's decision. See Apostolou, 120 R.I. at 507, 388 A.2d at 825. Ladly, the evidence in this
matter indicates that the decison of the Board was not “ affected by other error of law; clearly erroneous
in view of the reliable, probative, and subgtantial evidence of the whole record; or arbitrary or
capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion.” G.L.

1956 § 45-24-69(d)(4)-(6).

Conclusion



After review of the entire record, this Court finds that the decison by the Board to grant
dimensiona relief to the Guth’s is supported by the reliable, substantial and probative evidence in the
record. Accordingly, the December 1, 1998 decision of the Board is affirmed.

Counsd shdl submit the gppropriate order for entry.



