STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC SUPERIOR COURT

MATTHEW LEWISS
V. ) C.A. No. 97-1209
R.I.ETHICSCOMMISSION

DECI SION

SHEEHAN, J.,  This case comes before the Court on appeal from a decision of the R.I.

Ethics Commisson (“commisson”). The commisson fined Maithew Lewiss ("Lewiss' or
"appdlant"), alawyer and former Clerk of the Misquamicut Fire Digtrict, $15,000 for violating
G.L. 88 36-14-5(a), 5(b), 5(f), 36-14-6 and regulation § 36-14-5002(3) by failing to recuse
himsdf from various Fire Didrict meetings a which maiters involving a contract between
Maurice J. Murphy ("Murphy™), a former dient of Lewiss, and the Misquamicut Fire Didtrict
were discussed. Jurisdiction is pursuant to G.L. 1956 8§ 42-35-15.
Facts/Travel

On January 28, 1992, the commisson received a complaint from Stephen Hayes
("Hayes"), charging Maithew Lewiss, a member of the Rhode Idand Bar, with multiple
violations of the Rhode Idand Code of Ethics resulting from his participation as a Clerk of the
Misquamicut Fire Didrict. The complaint aleged that Lewiss had failed to recuse himsdf from
meetings involving negatiations in which a dient sood to benefit financidly through a contract
with the Fire Didrict. Lewiss maintains that he inquired as to the potentid conflict during a

meeting on December 12, 1990, a which time, John Toscano, the solicitor of the Fire Didtrict,



dlegedly dated to Lewiss that he would be able to participate and vote in the matters
concerning Murphy's business interests. (Tr. at 3). Lewiss stated that he sought further advice
on the potentid conflict from Mark Eckstein, then Executive Director of the Ethics Commisson.

Lewiss contends that Eckstein advised him that he would be able to participate and vote in
matters concerning the Murphy contract.! However, testimony aso reveds that Eckstein
warned that such advice did not reflect the officid postion of the commission, absent an officid
advisory opinion. (Tr. & 4).

The alegations rdated to Lewiss rdationship with Maurice J. Murphy, an individud
who owned and operated M.J. Rubbish Removd Inc., a Rhode Idand company. The
complaint dleged that Lewiss, acting as Murphy's atorney, had subgantid conflicts with his
officid responghilities as Clerk of the Misguamicut Fire Didrict. The complaint specificaly
dleges that while Lewiss was Murphy's attorney, he improperly participated and influenced the
negotiations and awarding of the 1991 renewa of the Fire Didrict's contract with Murphy's
company.

Upon receipt of Hayess January 28, 1992 complaint, the commission sent notice to
Lewiss who, in turn, denied the alegations in an answer dated February 10, 1992. The

commission then, pursuant to 8§ 36-14-2, subsequently commenced an investigation in order to
1 Lewiss argued that he did not "knowingly and willfully" violate the code of ethics as is required
by § 36-14-13(8) because he relied on the advice of both the solicitor of the fire District and
the executive director of the ethics commisson. Lewiss cites In Re Brancato, where the
commission found that Mr. Brancato did not violate the code of ethics because he relied in good
faith on the representations of the town solicitor.  The commission stated that the instant matter
was digtinct from Brancato. The commission stated that Lewiss, as an attorney, is charged with
knowledge as to the laws of the state unlike Brancato, who was a layman. The commisson
further found that Lewiss conversation with Mr. Eckstein of the R.l. Ethics Commisson was
inadequate, because it was made known to Lewiss that Mr. Eckstein was not in a postion to
render an advisory opinion binding on the commission.




determine the merits of Hayes's complaint.

On June 9, 1992, the commisson filed its investigative report. On July 3, 1992, the
commisson natified Lewiss concerning both the scheduling of a probable cause hearing and his
right to appear and contest the charges against him. On October 27, 1992, a hearing was held
pursuant to 8§ 36-14-12(c)(4). Although acting outside the 180 day time limit, the commission
did not seek a sixty day extenson pursuant to 8 36-14-12(c). On November 19, 1992, the
commisson entered an order and finding of probable cause. On February 7, 1996,
approximately four years after receipt of the complaint, the commission forwarded to Lewiss a
“Nature of Adjudication,” scheduled for November 20, 1996. The commission heard the
matter on December 13 and 17 of 1996. Findly, on February 25, 1997, the commission made
itsfinal decison.

The commisson found that Lewiss served as a public officia under G.L. § 36-14-4 in
his capacity as Clerk for the Misgquamicut Fire Didtrict, a quas-municipa corporation, from July
12, 1988 through July 19, 1991. In their findings of fact, the commission stated that beginning
in 1987 and continuing during al pertinent times, Lewiss represented Maurice J. Murphy with
respect to the following: in a divorce case, in connection with preparation of a promissory note
on May 12, 1989, in connection with matters in the Westerly Municipa Court, in connection
with the preparation of notes and deeds on October 22, 1990, and in connection with
appearances before the Westerly Zoning Board between December 17, 1990 and January 9,
1991.

The commisson aso found that Lewiss, at the annua meeting of the Misquamicut Fire

Didrict on July 10, 1990, participated in the discussons involving rubbish remova costs and



negotiation for the renewd of the 1988 contract. The commisson further noted that Lewiss
continued to participate and vote in matters a the December 12, 1991 meeting, and the
January 30, 1991 mesting, and in an gppearance before the Westerly Town Council on January
22,1991. At notimedid Lewiss file anctice of conflict or recusd in connection with any of his
appearances, participation, or votes. The commisson found that the actions and votes of
Lewiss affected and benefitted the financid interests of Maurice J. Murphy, Lewiss dlient.

On February 11, 1992, the gppellant timely filed the instant apped.

Standard of Review

The review of a decison of the commisson by this Court is controlled by G.L. §
42-35-15(g), which provides for review of a contested agency decision:

"(g) The court shdl not subditute its judgment for that of the
agency as to the weight of the evidence on questions of fact.
The court may affirm the decison of the agency or remand the
case for further proceedings, or it may reverse or modify the
decison if subgantia rights of the gppdlant have been
prgudiced because the adminidrative findings, inferences,
conclusions, or decisons are:

(1) Inviolation of condtitutiona or statutory provisions,

(2) In excess of the gatutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.”

This section precludes a reviewing court from subdtituting its judgment for that of the
agency in regard to the credibility of witnesses or the weight of evidence concerning questions of

fact. Codav. Regigry of Motor Vehides, 543 A.2d 1307, 1309 (R.I. 1988); Carmody v. R.I.




Conflict of Interest Commisson, 509 A.2d 453, 458 (R.l. 1986). Therefore, this Court's

review is limited to determining whether substantia evidence exists to support the Commission's

decison. Newport Shipyard v. Rhode Idand Commisson for Human Rights, 484 A.2d 893

(R.I. 1984). "Subsgtantid evidence' is that which a reasonable mind might accept to support a

concluson. 1d. at 897. (Quoting Caswell v. George Sherman Sand & Gravel Co., 120 R.I.

1981, 424 A.2d 646, 647 (1981)). Thisistrue even in cases where the court, after reviewing
the certified record and evidence, might be inclined to view the evidence differently than the

agency. Berberian v. Dept. of Employment Security, 414 A.2d 480, 482 (R.l. 1980). This

Court will "reverse factua conclusons of adminidrative agencies only when they are totaly

devoid of competent evidentiary support in the record.” Milardo v. Coastad Resources

Management Council, 434 A.2d 266, 272 (R.l. 1981). However, questions of law are not

binding upon areviewing court and may be fredy reviewed to determine what the law is and its

goplicability to the facts. Carmody v. R.l. Conflicts of Interests Commission, 509 A.2d at 458.
When more than one inference may be drawn from the record evidence, the Superior Court is
precluded from subdgtituting its judgment for that of the agency and must affirm the agency's
decison unless the agency's findings in support of its decison are completdy bereft of any

competent evidentiary support. Rocha v. State Public Utilities Comm'n, 694 A.2d 722, 726

(R.I. 1997).

The Statutory Time Limits of the Hearing

At threshold issue is whether the commisson made its finding of probable cause within
the 180 day datutory time limit. The commisson argues that the rlevant Satute in effect at the

time of gppelant's investigation required the commission to make a preliminary determination of



probable cause within 180 days. The commisson believes that the Satute in force at the initid
dage of the investigation was bifurcated and required that the commisson firg make a
determination as to probable cause and then conduct a forma probable cause hearing. The
commission argues tha they made a prdiminary determination of probable cause on July 3,
1992, a which time a pane met in executive sesson and made a prdiminary decison as to
probable cause. This decison, the commission contends, was rendered within the 180 day
statutory limit, and therefore, the Satute was satisfied.2

The rdlevant statute, 8 36-14-12(c), in effect at the time of the investigation, stated in
relevant part:

"any such investigating committee shal meake its determination
pursuant to subsection (d) of this section within one hundred
and eighty days of receipt of the written complaint, provided the
commisson may, for good cause shown, grant no more than
two extensons of (60) sixty days each.”

Furthermore, subsection (c)(4) Stated:

(4 If the invedtigaing committee finds after its preiminary
invedtigation that probable cause does exist to support the
dlegaions of the complaint, it shal prepare written findings
which shdl dtate in detail the violations complained of and the
manner in which they occurred; provided, however, that, before
it issues any findings, the investigating committee shall permit the
respondent to appear in person or by counsd for the purpose
of presenting evidence or arguments in response to the
alegations againg him or her. Upon the issuance of any findings
the committee shdl (1) submit its detailed findings to the full
commisson for adjudicative proceedings in accordance with
section 36-14-13 of this chapter and (i) notify the complainant
and the respondent of its action.”

(Emphasis added.)

2 The complaint was filed on January 28, 1992; therefore, the 180 day limit ended on
July 27, 1992.



The commission believes that the above satute is bifurcated into two ditinct parts, an
ex parte preiminary hearing and a formd probable cause hearing. During the course of the
commisson’'s investigation, the date legidaiure enacted a revised verson of the above
mentioned § 36-14-12. Effective July 21, 1992, the legidature and the governor sgned into
law a gtatute which modified the investigative powers of the commisson under 8 36-14-12.
Section 3 of Chapter 436 of the Public Laws of 1992 provided for the procedural
requirements for the adjudication of cases previoudy pending before the commisson. This
Section read:

"Cases pending in which there has been a finding of probable
cause prior to the effective date of this act shall be adjudicated
in_accordance with the procedure in effect prior to the
enactment of this act by the commissioners appointed pursuant
to the preceding datute. Cases under investigation and
complaints filed after the effective date of this act containing
dlegaions about events which occurred prior to the
effective date of this act shdl be investigated according to
procedures established by this act.” (Emphass added.) P.L.
1992, ch. 436, 8 3.

It is the commission’s position that the current matter falls under the older version of the
datute because they believe that they issued a finding of probable cause prior to the effective
date of the current legidation. The 1992 revised datute made severd changes, including the
language of § 36-14-12, in that the revised Satute required the commission "complete its

invegtigation" as opposed to "makes its determination” within 180 days.2 The commission
3 G.L. 8§36-14-12 asamended by P.L. 1992 ch 436, 1 atesin pertinent part:

"Upon receipt of a written complaint aleging a violation of this
chapter, the commisson shdl within one hundred eghty (180)
days of receipt of the written complant complete its
invedtigationy provided that the commission may, for good cause
shown, grant no more than two (2) extensons of sixty (60) days



contends that "make its determination” means ex parte "preiminary determination,” not afind,
probable cause determination, involving afull hearing including the respondent. The commisson
mantains that its prdiminary determination of probable cause was properly made on Jduly 3,
1992, within 180 days of the gtatutory limit and before the effective date of the revised satute.
However, the commission did state in its own brief that “according to statutory language, the
matter fell under the new procedures, snce no ultimate finding of probable cause had been
made prior to that date.” See Commission Brief at 40.

The appellant contends that it is irrdevant whether the old or current statute applies
because the commission faled to complete its investigation or find determination of probable
cause within the 180 day period required without the request for two 60 day extensons. The
appellant contends that the probable cause determination occurred on November 19, 1992, at
the full hearing, where the commisson issued its find determination of probable cause, thus
bringing the decison outsde the 180 day statutory limit.

In the ingtant matter, determination of probable cause was complete upon the October
27, 1992, probable cause hearing in which the appellant had an opportunity to present
arguments and written evidence, as required by the statute.* Only after this hearing could atrue

and find decision of probable cause be entered. See John Doe No. 1 v. Rhode Idand Ethics

Commisson, 707 A.2d 265, 265 (R.l. 1998) (only after afinding of probable cause does the

each.”
4 G.L. § 36-14-12 entitled “Investigetive powers of the commission” states in pertinent part,
“(©)(4). . . before it issues any findings the commission shall permit the respondent to submit a
written statement and/or to appear in person or by counse for the purpose of presenting
arguments and/or dlegetions againg him or her. The respondent shal be entitled to examine
and make copies of dl evidence in the possesson of the commission relating to the complaint.”
(Emphasis added.)




commission conduct a forma hearing in order to rule on the merits of a particular complaint).
As dated in Morglli, 714 A.2d 597 (R.I. 1998), the commisson should not be dlowed to
amply dae in a conclusonary fashion that it has finished its investigation without making a
determination as to whether probable cause exists to move forward beyond the investigatory
stage on the charges contained in the complaint.

The Rhode Idand Supreme Court in Maorslli hed tha the "complete its investigation™
language of revised § 36-14-12 (c) was intended by the Generd Assembly to mean that the
commission is required to make an actud finding of probable cause within the 180-day statutory
time limit, subject to either one or two 60-day time extensons which may be granted upon a
showing of good cause. Pivota to the issue in the ingant action is the determination of when a
find order of probable cause was entered. In Morglli, the Court dated “It is, after dl, the
determination by the commisson as to whether probable cause exigts to pursue the ethics
complaint that both marks for certain the completion of a commission investigation and serves to
apprise the subject of the invedtigation of the commission’s findings” (Emphass added.). 1d.
Pursuant to § 36-14-12(c)(4), the findings are submitted to the full commission for adjudicative
proceedings. An adjudicatory action, as defined by Black's Law Dictionary, dtates that
adminidrative actions are “adjudicatory” in character when they culminate in find determination
affecting person or property rights” Accordingly, 8 36-12-14(c), which provides that “Cases
pending in which there has been afinding of probable cause prior to the effective date of this act
shdl be adjudicated in accordance with the procedure in effect prior to the enactment of this act
by the commissioner appointed pursuant to the preceding statute,” means cases in which afind

finding of probable cause has been determined prior to the date of the act will be adjudicated in



accordance with pre-enactment procedure.  As adjudication refers to the adjudicative
proceedings before the full commission after the find finding of probable cause, the 180 day
time period during which the determination of probable cause must be found applies to
investigations both before and after the enactment of this act.

Here, the commission, on October 27, 1992, conducted a forma probable cause
hearing. Subsequent to this hearing, on November 9, 1992, the commission entered an officia
order and entry of probable cause entitled "Finding of Probable Cause” However, the
probable cause determination is complete only &fter the hearing as required in 8§

36-14-12(c)(4). See Little v. Conflict of Interest Commvn, 121 R.I. 232, 237, 397 A.2d 884,

887 (1979) (noting it isawell established principle that satutory terms are given thar plain and
ordinary meaning unlessthere is a contrary intent shown on the face of the satute). It is not until
the find probable cause hearing is completed that the commisson can move forward with the
case. The preiminary hearing of July 3, 1992, was not sufficient to satisfy the 180-day limit; the
datute requires a hearing before a find determination of probable cause is to be determined.
Therefore, the gppellee fdls outsde the boundary of the 180-day limit of the statute because the
commission did not complete its fina determination of probable cause until November 19,
1992.

Furthermore, the record indicates that the commission’s next hearing on the matter was
held on December 13 and 17, 1996, dmost four years after issuing its probable cause
determination.  The commisson’s reason for the excessve dday is that it had difficulty in
forming a quorum to hear the matter and that the sheer number of cases before the commission

created a backlog. The commisson aso Sates that the delay was justified due to logistical

10



problems. Apparently, the commisson was without an attorney to serve as the commisson
prosecutor due to changes in the statutory revisons. Also, the commission States that it did not
have a fadlity in which to hold public hearings because ther building was not handicgp
accessble. The commission further contends that the gppellant's fallure to ask for a speedy
hearing caused further delay because the commisson did not give priority to his matter for
adjudication.

In explaining the approximately four year time passage between the determination of
probable cause and the find adjudication hearing, the commisson dates that there is no
datutory requirement requiring a Speedy tria after the probable cause hearing. The commission
contends absent a Satutory requirement, the commisson must act to adjudicate a matter within
a time frame that is "reasonable and or does not unfairly prgudice subgtantia rights of the

gopdlant.” Vito v. Department of Environmenta Management, 589 A.2d 809, 813 (R.l. 1991).

The commisson dams that the time frame in which the hearing was held was reasonable in light
of the extenuating circumstances and that gppellant was not prejudiced by the delay.
It is well settled that “{ijn adminidrative proceedings, respondents are not guaranteed

the same condtitutiond right to speedy trid that gopliesin crimind cases” Gropp v D.C. Bd. of

Dentigtry, 606 A.2d 1010 (D.C. App. 1992). However, athough an adminigtrative agency has
consderable deference in establishing timetable for completing its proceedings, such discretion

is not unbounded. Public Citizen Hedth Research Group v. Commissioner, Food and Drug

Admin, 724 F. Supp. 1013, 1019 (D.D.C 1989). “[Respondents] before administrative
agencies are entitled to far trestment, and that includes prompt dispostion of their [Cases].”

Waste Management Cent. Jersey, Inc. v. State Dept. of Environmenta Protection and Enerqy,

11



586 A.2d 853 (N.J. 1994). Furthermore, dday may be unreasonable where there are
unexplained delays which can only be attributed to “red tepe” inertia, or an “unwillingness to

cometo gripswith anissue” 2 Am. Jur.2d Adminidretive Law § 378 (1994).

Our Supreme Court in Vito found that the 9x to seven month dedlay of the DEM, an
adminigrative agency, in scheduling freshwater - wetlands public hearings congtituted a violation
of due processrights. The Supreme Court further found that the agency scheduling problems -
the difficulty in finding counsd, the difficulty in locating hearing sites, and the limited fiscd and
personnel resources - were unjudtified and unreasonable. Smilarly, with respect to ethics
commission agency investigations, our Supreme Court more recently in Mordlli determined that
our legidature intended commission investigations to come to expeditious conclusons. Morslli

(ating Roadway Express, Inc. v. Rhode Idand Commisson for Human Rights, 416 A.2d 673

(R.1. 1980)). In the instant matter, the commission failed to hear the merits of defendant’s case
until amost four years after the determination of probable cause. This Court finds that the delay
between the fina probable cause determination and the trid was unreasonable and subgtantialy
pregjudiced rights of the appellant.

After a review of the entire record, this Court finds that the probable cause
determination of the commission was made after the 180-day statutory timelimit in violation of 8
36-14-12(c). Asthe commission conducted a probable cause hearing out of time, the pending
action must be dismissed. Furthermore, the unreasonable delay between the probable cause
hearing and the trid substantidly preudiced the due process rights of the gppellant. This Court
need not address the other issues on apped which are herein rendered moot.

Accordingly, appdlant's apped is granted, and the decison of the commisson is

12



reversed.
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