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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC. SUPERIOR COURT

STATE OF RHODE ISLAND
V. ) P1/2001-1566A

ANDREW ZUROM &K

DECISION

GALE. J. Defendant Zuromski has moved to dismiss Count 1 of this Information which
charges a violation of Rhode Idand Generad Laws 831-27-1, Driving SO as to endanger, resulting in
death. After hearing argument, reviewing the letter memorandum of law provided by defendant, and
independent research by the Court, the Court finds that this 9.1 motion must be denied.

As our Supreme Court has held, “[i]n assessing a motion to dismiss an information, the trid
justice mugt ‘examine the information and the atached exhibits to determine “whether there exigs
probable cause to believe that the offense charged ha[d] been committed and that [the] defendant had

committed it.” * 7 State v. Aponte, 649 A.2d 219, 222 (R.I. 1994) (quoting Sate v. Jenison, 442

A.2d 866, 875 (R.l. 1982)).

The tragic facts as outlined in the Information package, while subject to interpretation, are
reasonably sraightforward. The defendant, while engaged in the ddlivery of pizza, was driving his own
vehicle on a gtate highway having two travel lanesin each direction. He admits to be driving & a speed
in excess of the posted limit. Moreover, independent witnesses reported that the car which the
defendant was driving was weaving between the high speed, travel and breakdown lanes immediately

prior to the incident at issue. In one such maneuver, the defendant swerved into the breakdown lane at
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which time the defendant struck the decedent. Added to these factors was reduced visbility on account
of darkness.

Sadly, the Rhode Idand Supreme Court has had numerous opportunities to andyze the meaning
of the statute in question as aresult of anumber of convictionsfor itsviolation. The defendant has cited
four of the more recent cases decided by the Supreme Court. A review of these cases is hdpful.
Nonetheless, none related to decisons by Superior Court justices when addressing motions brought
pursuant to Super.R.Crim.P. 9.1. Rather these cases reviewed convictions and the decisons of tria
courts involving mations for judgment of acquittal and for new trids.

In State v. Bettencourt, 723 A.2d 1101, 1106 (R.1. 1999), our Supreme Court stated:

“Conviction under the reckless-driving Satute requires evidence

that the defendant embarked on a course of conduct demonstrating

a heedless indifference to the consequences of hisact.” Satev.
Dionne, 442 A.2d 876, 883 (R.I. 1982); seelnre David P., 697 A.2d
1099, 1100-01 (R.I. 1997) (per curiam). “Mere error in judgment by
adriver isnot sufficient for conviction; nether is the negligence that
could support acivil action on damages.” Dionne, 442 A.2d at 883.
“Recklessness, like negligence, must be related to time, place, persons
and surrounding circumstances and be measured by them. Excessve
speed under Some circumstances may amount to mere negligence and
under other circumstancesit may congtitute willfull or wanton
disregard of the safety of others” Statev. Lunt, 106 R.I. 379,

383, 260 A.2d 149, 152 (1969).

Thus, “in order to sustain a conviction for areckless homicide

under 31-27-1* * * the accused must have known or should have
known that his manner of driving created an unreasonable risk of
harm but he need not have intended to cause such harm. Intentiond
conduct, not intentiona harm, iswhat is proscribed by [thig] statute]].”
Lunt, 106 R.I. at 382, 260 A.2d at 151.

As noted above, this case, unlike those cited by defendant is not one involving a judicid

decison regarding motions for acquittal or new trid. Rather this Court must decide whether or not the
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Information package contains probable cause that a violation of the subject statute has occurred. This
Court concludes, after review of the gpplicable law and the facts contained in the Information package,

that under the totality of the circumstances test which must be applied, see Sate v. Cloutier, 585 A.2d

69, 70 (R.I. 1991), there is sufficient evidence to find that a violation of the statute has been established

to a probable cause standard. One interpretation of the facts shows, to a probable cause standard, that

defendant was engaged in “road rage’ or some closdy related driving virus.  Speeding on a dark
highway, weaving from lane to lane -- particularly into the lane reserved for helpless motorids -- is
conduct that creates an unreasonable risk of harm to others. The Court, of course, offers no opinion as
to whether or not the State could sustain a conviction based upon the evidence proffered in the
Information package.

For the reasons st forth above, defendant’ s motion to dismissis denied.



