STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PROVIDENCE, SC SUPERIOR COURT
CRAIG J. DEPETRILLO, ET AL. :

VS C. A. NO. PC2000 5883

NORTH PROVIDENCE ZONING :
BOARD OF REVIEW, ET AL.

DECISION

CLIFTON, J. Before this Court is an gpped from a decison of the North Providence Zoning Board

of Review (“Board’). Craig J. DePetrillo and DiPetrillo Properties, LLC (“appellants’) seek reversa of
the Board's decison of October 20, 2000 granting the application of Tri-Town Community Action
Agency (“appelleg’) for both a specid use permit and a dimensona variance. This Court has
jurisdiction pursuant to R.I.G.L. § 45-24-69.

Factsand Trave

On July 12, 2000, gpellee filed an gpplication for a specia use permit and a dimensond
variance under the Town of North Providence's Zoning Ordinances (“Ordinances’). Appellee sought
to open a day care center in the building a 2204 Minerd Spring Avenue, North Providence
(Asessor’s Plat 14, Lot 246), which is zoned Commercid Village (“CV”). A permit isrequired for this
use in the CV zone under 8 203 of the adinances, which dlows day care facilities with more than sx
children in attendance to open in the CV zone with a specid use permit.

As pat of the renovations to the exigting building and to comply with current safety and code

standards, gpellee needed to add a fire stair.  The fire stair encroached on the 20 foot set back



required in 8 204 of the adinances. Thus, there was the necessity of seeking a dimensond variance
from the Board.

A hearing on the matter was held on August 17, 2000. The hearing was continued to
September 7, 2000. The Board heard testimony from representatives of both sdes. The Appdlee's
architect, the Executive Director, and the Assstant Head Start Director, testified as to the plans and the
proposed use and operation of the day care facility. Appdlant Mr. DePetrillo, an abutter of the
property at issue, tetified that a day care center in the proposed location would decrease the vaue of
his investment, cause anoise and traffic nuisance, and deter potentid tenants for his building from renting
his office space.

After hearing the testimony, the Board voted unanimoudy to grant both the specid use permit
dlowing the day care center in the CV zone and the dimensiond variance alowing the encroachment on
the 20 foot set back requirement. The Board issued a written decision on October 20, 2000.

The gppdlants timely appealed the Board' s decison on November 10, 2000. On apped, they
argue that in granting appellee a specid use permit and a dimensiona variance, the Board violated the
gatutory and ordinance provisons. Additionaly, gopellants assart that the Board made no findings on
whether the criteria and standards for dimensiona variance and specia use permit were met by appellee
in its gpplication. Findly, gopellants argue that the appellee did not present expert testimony before the
Board to demondtrate its entitlement to elther the variance or permit.

Standard of Review

R.I. Gen. Laws 8§ 45-24-69(D), which directs this Court n its review of a decison of the

Zoning Board of Review on apped, provides.



“(D) The court shdl not subditute its judgment for that of the zoning
board of review as to the weight d the evidence on questions of fact.
The court may affirm the decision of the zoning board of review or
remand the case for further proceedings, or may reverse or modify the
decison if subgtantid rights of the appdlant have been prgudiced
because of findings, inferences, conclusions or decisions which are:

() In violaton of conditutiona, Satutory or ordinance

provisons,

(2) In excess of the authority granted to the zoning

board of review by statute or ordinance;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneous in view of the reliable, probative,

and substantial evidence of the whole record; or

(6) Arhitrary or capricious or characterized by abuse of

discretion or cdealy unwaranted exercise of

discretion.”

This Court must determine, upon review of the record, that subgtantid evidence exids to

support the Board's decison. Sdve Regina College v. Zoning Bd. Of Review, 594 A.2d 878, 880

(RI. 1991). “Subgantial evidence as used in this context means such relevant evidence that a
reasonable mind might accept as adequate to support a conclusion and means an amount more than a

scintilla, but less than a preponderance.” Caswell v. George Sherman Sand and Gravel Co., Inc., 424

A.2d 646, 647 (R.l. 1981) (citing Apostolou v. Genoves, 120 R.I. 501, 507, 388 A.2d 821, 824-5

(R.1.1978)).  Furthermore, this Court cannot subgtitute its judgment for that of the Board, but must

uphold a decison supported by substantial evidence contained in the record. Mendonsav. Corey, 495

A.2d 257 (R.I. 1985).

Special Use Permits and Dimensional Relief

Appdlants argue that the Board was without authority to grant the specid use permit in
conjunction with the dimensiond variance. Appellee counters that § 508 of the Ordinances authorizes

the Board to “vary from the provisons of this section [requiring compliance with gpplicable
3



requirements, i.e. dimensona redtrictions]” by applying specia conditions to the permit that promote the
Town’'s Comprehensive Plan. (Appellee s Amended Reply a 3).

Rdief from the dimensond requirements set out in the Ordinance may be sought when an
gpplicant intends to use higher property for a permitted use alowed by the Ordinance. The Ordinance
sections regarding dimensiond variances essentidly mirror the companion state provisons. For the
Board to grant dimendond relief, an gpplicant must show the Board “that the hardship suffered by the
owner of the subject property if the dimensond variance is not granted amounts to more than a mere

inconvenience, which means that there is no other reasonable dternative to enjoy a legaly permitted

beneficid use of one's property.” R.I.G.L. § 45-24-41(d)(2); § 503(2) (Emphasis added.) ; See von

Bernuth v. Zoning Board of Review of the Town of New Shoreham, 770 A.2d 396 (R.I. 2001).

Dimensond relief is granted in cases which involve a use otherwise permitted by the Ordinance.

The Rhode Idand Supreme Court has held that unless an ordinance otherwise provides, “a
dimensiond variance [can|not be granted in conjunction with the issuance of a specid-use permit. The
ordinance is unambiguous and imperative in requiring that a specid use meet dl the criteria authorizing

such specid use” Newton v. Zoning Board of Review of City of Warwick, 713 A.2d 239, 242 (R.I.

1987). The Ordinances do not specificadly dlow dimensond variances and specid use permits to be
granted in conjunction with each other. Furthermore, gppellee was granted a specia use permit to open
a day care center in this CV zone. According to 8§ 505, this use must comply with dl other
requirements in the ordinance or elsewhere, such as the dimensiona requirements for 20 foot setbacks
set out in 8 204 of the Ordinances. Appelleg' s plansinclude adding afire gair, which will encroach into
the setback, thus necessitating its request for a dimensiond variance. Therefore, as appellee needs a

gpecid use permit to operate the proposed use and a dimensiond variance to build the fire dair, the
4



Board should consder whether the appellee’s plans for the specid use comply with the dl other
requirements in the Ordinances.

Appellee further argues that under the concept of specid conditions, the Board is authorized to
awad a dimensond variance for a building requiring a specid use permit because the proposed
location of the day care center comports with North Providence's Comprehensive Plan. R.I.G.L §
45-24-43 authorizes the Board to deviate from the provisions set out in the ordinances if that deviation

is for the purpose of promoting the city’s or town’s Comprehensve Plan.  See Richardson v. Zoning

Boad of Review of City of Warwick, 101 R.I. 194, 221 A.2d 460, 465 (1966); Olevson V.

Narragansett Zoning Bd., 71 R.I. 303, 44 A.2d 720 (1945). The Town of North Providence adopted

the state's specid conditions law in its 8§ 508. This section alows the Board, in granting a variance or
specid use permit, to attach specid conditions to its issuance of permisson, such as provisons for
minimizing and contralling development, making public improvements, and establishing a recording
system for drawings, maps, etc. See § 508; R.I.G.L 8§ 45-24-43. However, the special conditions set
by Boards and approved by our Court do not condtitute dimensiond variances, they have generdly set
limits on the length of specid use permits and limited the usage of Sgns and lighting.t  Although the
Board is dlowed to add these specia conditions to legdly permitted specid use permits and variances
which promote the Town’s Comprehensive Plan, the Board is not authorized to disregard the ordinance

provisons and award permits. The Board may not grant relief smply because, in the Board’s opinion, a

1 Woodbury v. Zoning Board of Review, 78 R.1. 319, 82 A.2d 164 (1951) (limiting award of specid
use permit to specific time period, requiring parking lot to be at rear of building, have dim lights, and
directiona sgns); Guenther v. Zoning Board of Review, 85 R.1. 37, 125 A.2d 214 (1956) (limiting
award of specid use permit to specific time period); Buckminger v. Zoning Bd. of Review, 69 R.I. 396,
33 A.2d 199 (1943) (limiting location of Sgns); Goldberg v. Zoning Board of Review of South
Kingstown, 639 A.2d 58 (R.I. 1994)(limiting award of specia use permit to specific time period).
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proposed land use may promote the Town's Comprehensve Plan. (Chase, Rhode Idand Zoning

Handbook, §77 at 86 (1993)).

Additionally, appelant argues that the appellee failed to present an expert to testify about traffic
patterns. Expert tetimony before the Board plays an important part a zoning hearings. Gengrdly,
expert testimony is required during the course of a zoning board hearing to provide information about
meatters that are centra to the Board's decison. However, in considering a zoning case before it, “a
board may consder probative factors within its knowledge . . . or may acquire adequate knowledge

through observation and inspection on a view.” Toohey v. Kilday, 415 A.2d 732 (R.I. 1980). This

persond knowledge and inspection is consdered competent, relidole evidence only if the Board

disclosss its rdliance on this information on the record of the hearing. 1d.; See aso Redtivo v. Lynch,

707 A.2d 663 (R.l. 1998). The record reflects that Board members had persona knowledge of and/or

vidited the proposed Site and thus, such knowledge and observations will be trested as “legd evidence

capable of sustaining aboard' s decison . . ..” Dawson v. Zoning Board of Review of Cumberland, 97
R.I. 299, 302-3, 197 A.2d 284, 286 (1964). However, while the Board may be guided by its own
knowledge in its decison to grant a specid use permit or a variance, it may not disregard the standard it
is directed to apply in the statutes and ordinances. The Board's personal knowledge and observations
with regard to the other el ements of § 505 alone are not capable of sustaining its decison. Because the
Board failed to address whether the specia use would comply with the requirements of the Ordinances
asddineated in 8 505(A), thisissue must be remanded.

After areview of the entire record, this Court finds that the North Providence Zoning Board did
not make specific findings with regard to the standards for specid use permits as is required by the

ordinance. In congdering the appropriateness of a specid use permit, the Board must find that the
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proposed use complies with al requirements in the Ordinance. 8§ 505(A); R.I.G.L. § 45-24-42; See

Monforte v. Zoning Board of East Providence, 93 R.I. 447, 451, 172 A.2d 726 (1962). The record

evidences that the Board did not consder same a the hearing or in its October 20th decison and thus
was without authority to grant the permit.  Accordingly, this matter is remanded to the Board with
ingtructions to consider whether the proposed use complies with the requirements in accordance with §
505(A).

Counsdl shdl prepare the gppropriate order for entry.



