STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC SUPERIOR COURT
MIGUEL RODRIGUEZ
V. : C.A. No. 00-3586

RHODE ISLAND DEPARTMENT
OF HUMAN SERVICES

DECISION

RAGOSTA, J. Before the Court is an apped from a decision of the Rhode Idand Department of

Human Services (DHS), denying the gpplication of the plaintiff, Miguel Rodriguez (plaintiff), for Medical
Assgance (MA). The plaintiff seeks either areversal of the DHS decision, or adternatively, remand of
the case to the DHS hearing officer. Jurisdiction is pursuant to G.L. 1956 § 42-35-15.
Factd Travel

On August 16, 1999, the plaintiff applied for Medica Assgstance. He submitted the relevant
medica forms (MA-63 and AP-70), hospita and clinica records, as evidence of his disability. At the
plantiff’s adminigrative hearing, he tedtified that he is being treated for Hepatitis C and that his red
problem has been severe back and chest pains. He has not been treated for his severe back and chest
pains because his doctor, stopped al other treatment upon diagnosing the plaintiff with Hepatitis C. (Tr.

a 9)



The plaintiff dso submitted a medicd examination report from Dr. Wolfson on Februrary 2,
2000, gating that the plaintiff suffers from the following symptoms. back and neck pain, numbnessin his
arms and hands. Dr. Wolfson classfied the plaintiff's level of pain as severe. Moreover, Dr. Wolfson
found that the plaintiff could not sustain competitive employment on a full time bass. According to Dr.
Wolfson, the plaintiff’s condition changed from moderate to severe between September 15, 1999 and
Februrary 2, 2000, the date of his next examination.

Additiona evidence before the agency relaing to the plaintiff’s disability was his May 25, 1999
radiology report. This report indicates that the plaintiff has degenerative changes at the intervertebra
level with no radiographic evidence of acute fracture or didocation. Furthermore, the report finds that
the plaintiff has moderate narrowing of the C5-6 interval disc space with a severe subchondra sclerosis,
moderate anterior osteophytes and small posterior osteophytes. The report concludes that the vertebral
bodies and pogterior e ements otherwise demonstrate norma adignment and disc space cdiber without
fracture. (Exh. 17.)

The plaintiff aso submitted an AP-70 form. On this form, the plaintiff states that he can do all
household activities, induding cooking, doing dishes and laundry, and vacuuming. The plantiff aso
dated that he could walk for three hours per day. Additiondly, the plaintiff’'s MA-63 form dtates that
he can gt and stand for eight hours with occasiond breaks.

At the plantiff’s adminidrative hearing, the plaintiff testified that he could wak only a little,
maybe twenty minutes per day, without having to st. (Tr. at 10.) Furthermore, the plaintiff testified that
he could only st for five minutes a atime and has to stand for five minutes. 1d.

The Medicd Assgtance Review Team (MART) of the DHS reviewed the evidence submitted

by the plaintiff and concluded that the plaintiff was not totally or permanently dissbled. The MART
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reached this concluson because the plaintiff was potentially capable of sedentary work. (Tr. at 4.) The
MART issued a notice of denid of benefits to the plaintiff. The plaintiff subsequently timely filed for an
adminigrative hearing which was held on May 10, 2000.

On June 8, 2000, the DHS sustained the decison of the Medicd Assistance Review Team,
finding that the plaintiff was not totaly or permanently dissbled. The plaintiff timely filed an apped of the
Hearing Officer’ s decision to this Court.

Standard of Review

The scope of the Superior Court's review of adminidrative decisons is confined by 8
42-35-15(g) which provides:

“The court shal not subgtitute its judgment for that of the agency as to the weight
of the evidence on questions of fact. The court may affirm the decision of the
agency or remand the case for further proceedings, or it may reverse or modify the
decison if the substantia rights of the gppellant have been prejudiced
because the adminigrative findings, inferences, conclusions, or
decisons are:

(1) inviolation of condtitutiona or statutory provisons,

(2) in excess of the gtatutory authority of the agency;

(3) made upon unlawful procedure;

(4) affected by other errors or law;

(5) clearly erroneousin view of thereliable, probetive, and substantial evidence
on the whole record; or

(6) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.”

A Superior Court judge does not weigh the evidence on review upon which the findings of fact
are based but merely reviews the record in order to determine if there is legaly competent evidence to

support the adminigrative decison. Bunch v. Board of Review, Rhode Idand Dep. of Employment and

Training, 690 A.2d 335, 337 (R.I. 1997); . Pius X Parish Corp. v. Murray, 557 A.2d 1214, 1218

(R.1.1989). Therefore, this Court’sreview islimited to determining whether substantial evidence exists
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to support the agency’s decison. Newport Shipyard v. Rhode Idand Commission for Human Rights,

484 A.2d 893 (R.I. 1984). ‘Substartia evidence’ s that which a reasonable mind might accept to

support a conclusion. Id. at 897 (quoting Caswell v. George Sherman Sand & Grave Co., 424 A.2d

646, 647 (R.I. 1981)). The Court is precluded from “substituting its judgment for that of the agency in
regard to credibility of witnesses or to the weight of the evidence concerning questions of fact. Costav.

Regisry of Motor Vehicles 543 A.2d 1307, 1309 (R.l. 1988). This court will “reverse factual

conclusions of administrative agencies only when they are totally devoid of competent evidentiary

support in the record.” Milardo v. Coastd Resource Management Council, 434 A.2d 266, 272 (R.1.

1981).

Department of Human Services

The Rhode Idand Department of Human Services is an agency within the Executive Branch of
date government. G.L.1956 42-12-1 et seq. Pursuant to its statutory mandate, DHS is responsible for
the management, supervison and control of various socid service programs.  Specificdly, DHS is
respongble for the management of sate and federdly funded public assstance programs. G.L. 1956 §
42-12-4.

Genera Laws 1956 § 40-8-1(c) providesin pertinent part:

“[1ti] declared to be the policy of the state to provide medical assistance for
those persons in this state who possess the characteristics of persons receiving

public assistance under the provision of 40-5.1-9 or 40-6-27, and who do not have the
income and resources to provide it for themselves or who can do it only at great
financid sacrifice. Provided further that medicd assstance must . . . qudify for
federd financid participation pursuant to the provisons of Title XIX of the federd
Socia Security Act, 42 U.S.C. § 1396 €t. seq., as such provisons apply to

medicaly needy only gpplicants and recipients.”



The DHS is respongble for administering the Medicd Assstance Program within the standards
of digibility, as enumerated in G.L. 1956 § 40-8-3. For dl digible individuas, DHS must pay benefits
pursuant to regulations which it must develop and have gpproved by the federd government. To
comport with the federd requirements in order to recelve federa funding, the DHS must develop
regulations and have them approved by the federd government. See, G.L. 1956 40-8-5.

Standard Used To Deter mine Disability

Because the Medica Assstance Program is a product of the federd Socid Security Act and is
administered by the federd government, see 42 U.S.C. 8 1396 &t. seq., the DHS is obligated to adopt
the definitions and guidelines established by the federa government. The DHS regulations state that an
individud is digible for medicd assstance if: “sheis unable to engage in any substantia gainful activity
by reason of any medicaly determinable physca or menta impairment which can be expected to result
in degth, or which has lasted, or can be expected to last for a continuous period of not less than twelve
months.” DHS Regulations Section 0352; 42 U.S.C. § 1382(c)(a)(3). The federd guiddines set
forth afive step sequentia evauation to determine whether an individua is dissbled:

1. Isthe damant engaged in subgtantid activity?
2. If nat, isthe impairment severe?
3. If severe, does it meet or equa an impairment list in the Supplementa Security

Income (SS1) regulations?

4. If it does not meet or equa SSl regulations, does the impairment prevent the
clamant from doing past relevant work?
5. Consdering age, education, work experience and resdua functiona capacity,

does the impairment(s) prevent the clamant from doing other work in the nationa
economy’?

See 20 C.F.R. 416.920; see dso Brown v. Yuckert, 482 U.S. 137, 141-43 (1987). In applying this

five step evauation, once the Hearing Officer reaches a negative answer to any of the questions, other



than, to step three, a determination of not disabled must be made. Pratt v. Rhode Idand Dept. of

Human Services, CA. No. 96-6490, February 10, 1998, Savage, J. (citing McDaniel v. Bowen, 800

F.2d 1026, 1030 (11th Cir. 1986)).

Application of the Five Step Process

The plaintiff contends that the DHS failed to apply the proper standard as set forth by federd
law, rendering its decison arbitrary and capricious in violation of the due process clause of the federd
and Rhode Idand Condtitutions.  While the record indicates that the Hearing Officer did not explicitly
date that he was gpplying the five-step process, the record revedls that the Hearing Officer did in fact
aoply the five step sequentid evauation required by federd law. In goplying the legd standard, “the
Hearing Officer is not required to cite particular regulations or cases nor is [he] required to use

particular formulations” Jamison v. Bowen, 814 F.2d 585, 588-89 (11th Cir. 1987).

The Hearing Officer’s decison demondrates that he concluded that the plaintiff was not
disabled at Step 5 of the analysis. Step 5 requires the Hearing Officer to consder age, education, work
experience and residua capacity, to determine if the impairment prevents the claimant from doing other
work in the national economy. 20 C.F.R. 8 416.920. The Hearing Officer's decison reveds that he
looked at the relevant medicd evidence submitted by the plaintiff and came to the concluson that the
plaintiff’ s impairment would not preclude him from performing sedentary work. The decison indicates
that the Hearing Officer consdered the May 29, 1999 radiology report showing some hardening of
tissue in the plaintiff’s spine, but otherwise demongtrating norma  minerdization, without fracture and
unremarkable tissue. (Exh. 17.) Additiondly, the Hearing Officer noted that the plaintiff said that he
could do dl household activities. (Exh. 6.) Moreover, the plaintiff aserted that he could wak three

hours per day on his AP-70 form. Id. However, the plaintiff tedtified that he could wak only alittle,
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twenty minutes, without gtting.  (Tr. & 10.) In evauating the plaintiff’s condition, the Hearing Officer
was entitled to rely on his impresson of the credibility of the plantiff in reeching his decison. See

Wardav. Apfd, No. 99-CV-00554, 2000 U.S. Dist. LEXIS 11489 (credibility determinations will not

be upset on appedl if they find some support in the record.) Findly, the Hearing Officer credited the
February 2, 2000 physician report indicating that the plaintiff is capable of sedentary work. (Exh. 16.)
Given that the Hearing Officer found the plaintiff capable of sedentary work, it is evident that the
Hearing Officer applied the five-step process, and concluded a Step 5, that thet the plaintiff is capable
of other work in the national economy. 20 C.F.R. § 416.920.

The plantiff further argues, in rdiance upon Hynn v. Rl Department of Human Services, CA

93-2806, January 26, 1995, Fortunato, J, tha the Hearing Officer’s decison violates the
Adminigrative Procedures Act because there is no logical connection between the Hearing Officer’s
concluson and the underlying facts. The Adminigirative Procedures Act requires that agency decisons
be accompanied by findings of fact and conclusons of law, separately sated. G.L. 1956 § 42-35-12.
In Hynn, the Court found that the Hearing Officer’s decison failed to “advise the gpplicant or [the]
Court as to what logica connection, if any, were made by the Appeds Officer between the facts in the

record and the controlling criteria with respect to digibility.” Hynn v. Rl Depatment of Human

Searvices, CA 93-2806, January 26, 1995, Fortunato, J. Here, the requirements of the APA are met
because the Hearing Officer’s decison enables the Court and the gpplicant to know the bass of the
agency decison.  The Hearing Officer found, based on the medicd evidence presented and his
evaduation of the plaintiff’s credibility, that the plaintiff falled to show that he could not perform any other
work in the nationd economy. The Hearing Officer was faced with contradictory evidence and weighed

the evidence to come to the conclusion thet the plaintiff did not establish that he could not perform any
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work in the nationd economy. Thus the Hearing Officer applied the proper legd standard in
conformity with the requirements of the APA.

Substantial Evidence

Next, the plaintiff contends that the DHS decison is unsupported by substantiad evidence. The
plaintiff asserts that the Hearing Officer was required to accept Dr. Wolfson's findings that the plaintiff
was incapable of any kind of work. The plaintiff asserts that nothing contradicts Dr. Wolfson's findings
that the plaintiff cannot perform any kind of work.

The Hearing Officer was not required to accept Dr. Wolfson's findings. The Code of Federd
Regulations provides that the opinion of a tregting physician is given controlling weaght only if it is
“well-supported by medically accepted clinica and laboratory techniques and is not incongstent with the
other substantial evidence in [the] case record.” C.F.R. § 416.927(d)(2). Furthermore, the Hearing
Officer could have found that Dr. Wolfson's findings were contradicted by the plaintiff’s own assertions
and testimony, and by other evidence. The plaintiff asserted on his AP-70 form that he could perform
al household activities, and in addition, stated that he could wak aly three hours a day. While an
ability to perform lignt household work does not necessarily ndicate an ddility to perform gainful

employment, Eagter v. Bowen, 867 F.2d 1128, 1130 (8th Cir. 1989), this ability, in conjunction with

the other evidence before the Hearing Officer, dlowed the Hearing Officer to reasonably conclude that
the plaintiff was not disabled.

In addition, the plaintiff contradicted his AP-70 form statement when he tedtified that he could
wak only a little, maybe twenty minutes per day, but needs to st. Consequently, the Hearing Officer
“merdy baanced conflicting evidence as any fact finder must do, and found that the medical evidence

agginst afinding of disability outweighed the showing that the dlaiment was disabled.” Stunk v. Heckler,
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732 F.2d 1357, 1364 (7th Cir. 1984). In addition to the inconsistent testimony of the plaintiff, the
Hearing Officer heard testimony from MART indicating thet the plaintiff was potentidly capable of
performing sedentary work. (Tr. at 4.)

The Hearing Officer dso noted that dthough the plaintiff testified that he could only St for five
minutes a a time, while testifying, the plaintiff showed no discernible sgns of discomfort and choose to
gtand only once for about a minute during histestimony. “A hearing officer is permitted to take notice of
aclamant’s demeanor during an adminigrative hearing, however the Administrative Law Judge (ALJ) is
not free to rgect a cdlamant’s credibility on the account of the claimant’s failure to it and squirm during

the hearing.” Cline v. Sullivan, 939 F.2d 560, 568 (8th Cir. 1991). In this case, it does not appear that

the Hearing Officer gave inordinate weight to the plaintiff’s gpparent lack of discomfort, but noted this
fact as another inconggtency concerning the plaintiff’s ability to 9t and sand.  Given the corflicting
evidence, this Court cannot reverse the Hearing Officer who observed the plaintiff testify and whose
decison that the plantiff is cgpable of subgsantid gainful employment is supported by substantid
evidence. Costa, 543 A.2d at 1309 (gating that the Court must not subdtitute its judgment for that of
the agency in regard to the credibility of the witnesses or the weight of the evidence concerning
questions of fact.)

Plaintiff’s Ability to Perform Sedentary Work

The plantiff dso contends that the DHS decision is unsupported by subgtantid evidence
because the record shows that the plaintiff is unable to do any kind of work, including sedentary work.
Sedentary work is defined in the Socid Security Regulations as involving “lifting no more than ten
pounds at atime and occasondly lifting or carrying articles like docket files, ledgers, and smdl tools.”

Although a sedentary job is defined as one involving gitting, a certain amount of walking and standing is
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often necessary in carrying out job duties. Jobs are sedentary if waking and standing are required

occasiondly and other sedentary criteriaare met.” 20 C.F.R. § 404.1567(a); Rodriguez v. Secretary of

Hedlth and Human Services, 819 F.2d 1 (1st. Cir. 1987).

The evidence before the Hearing Officer demonstrated that the plaintiff could perform sedentary
work. The plaintiff testified that he could lift as much as ten pounds if he could fed it. (Tr. at 13.) With
regard to the plaintiff’s ability to wak, the Hearing Officer was faced with contradictory evidence. (Tr.
a 10); (Exh. 6.) Thus, the Hearing Officer had competent evidence to condude thet the plaintiff could
perform the occasional walking and standing necessary for sedentary work. Social Security Ruling No.
83-10. Sgnificantly, both MART and the plaintiff’ s treating physician, Dr. Wolfson, determined that the
plaintiff was capable of performing sedentary work. (Exh. a 16.); (Tr. a 4.) While the plaintiff argues
that due to the numbness in his hands he cannot perform sedentary work, Dr. Wolfson, his treating
physcian, aware of the numbness in plantiff’s hands, nevertheess concluded tha the plantiff was
capable of sedentary work. (Exh. at 16.) Therefore, the Hearing Officer’s finding is supported by
ubgtantia evidence and is not clearly erroneous.

Hearing Officer’s Evaluation of Plaintiff’s Subjective Complaint of Pain

Findly, the plaintiff argues that the DHS violated federd law by failing to evauate plaintiff's
condition in accordance with the SSl regulations. The plaintiff stresses that uncontroverted medical
evidence establishes the exigtence of an objectively determinable imparment which reasonably could be
expected to cause pain. The Code of Federa Regulations provides that the gpplicant must furnish
medica and other evidence that can be used to reach conclusions about a medica impairment. 20
C.F.R. §416.912(9). The Regulations further provide that evidence is not limited to objective medica

evidence but includes statements made by the applicant and by others concerning the impairment and its
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restriction on daily activities and efforts to work. 20 CFR. § 416.912(3). Thus, in determining
whether the plaintiff satisfied the definition of disability, the Hearing Officer was entitled to rely on the
medica evidence and statements of the plaintiff and his physician. The Hearing Officer was required to

make a credibility determination in weighing dl of the evidences See Warda v. Apfd, No.

99-CV-00554, D00 U.S. Dist. LEXIS 11489 (dating that credibility determinations will not be
disturbed unless patently wrong.) In finding that the plaintiff did not stisfy the statutory definition of
disability, the Hearing Officer’ s decison was not clearly erroneous.
Conclusion

After reviewing the entire record, this Court finds that the Hearing Officer's decision was
supported by reliable, probative, and substantid evidence on the record and was not arbitrary or
capricious or characterized by an ause of discretion or clearly unwarranted exercise of discretion.
Moreover, substantid rights of the plaintiff have not been prgudiced. Accordingly, the decision of the
DHS s affirmed.

Counsdl shall submit the gppropriate order for entry.
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