STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC SUPERIOR COURT

ARROW CAB COMPANY, INC.
V. ) C.A. No. 00-2890
PUBLIC UTILITIESCOMMISSION

DIVISION OF PUBLIC UTILITIES
AND CARRIERS

DECISION

SILVERSTEIN, J., Before this Court is the administrative gpped of Arrow Cab Company

(hereinafter “appdlant”) from a decison of the Divison of Public Utilities and Cariers (hereinafter
“Divigon’). In its decison, the hearing officer ordered the suspenson of appdlant’s Certificate of
Public Convenience and Necessity for thirty days and revoked its authority for one taxicab. Jurisdiction
is pursuant to G.L.1956 § 42-35-15.

Factsand Trave

On March 4, 2000, upon its own motion, a duly noticed hearing was held by the Divison of
Public Utilities and Carriers before Hearing Officer Stevenson regarding Operating Certificate No.
MC-T-7, held by Arrow Cab Company, Inc., to determine if the company operated an unauthorized
taxicab in violation of Title 39, Chapter 14 of the Rhode Idand General Laws. Said Chapter empowers
the Divison of Public Utilities and Carriers to prescribe such rules and regulations as it shal deem
proper to assure adequate, economical, safe, and efficient service of common carriers. At the hearing,

both parties were represented by counsdl. Testimony was taken from Mr. Matthew Cimini, Motor



Carrier Compliance Officer; Mr. Jose Siva, driver for Yellow Cab Company, Inc. and Mr. Joseph
Bailey, part-owner of Arrow Cab Company.

At the hearing, Mr. Cimini testified that he was employed as a Compliance Officer with the
Divison of Public Utilitiesand Carriers, State of Rhode Idand. (Tr. & 6) Hetedtified that inthe middle
of lag year, he was assgned to invedigate an anonymous complaint pertaining to the appdlant
company. The anonymous complaint was contained in an unsgned letter received by the Divison. The
unknown author dleged in his letter that he was trangported by a van insead of a taxicab by the
gppellant company and that the van had severd violations including aworking taximeter conceded in the
glove box. (Tr. a 7) The Divison mailed a copy of the unsggned letter to the gppellant cab company
with a Divison letter that ordered the appellant to cease and desist from the aleged activity that violated
PUC Rules and Regulations and which requested a response to the dlegations within ten days. (Tr. at
8) Theredfter, the Divison received a letter from gppellant company denying the dlegations contained in
the letter. The Divison then closed the investigation. (Tr. a 9)

Sometime thereafter, Mr. Cimini recelved a phone cdl from Mr. Siva of Ydlow Cab
Company, in which he dated that he witnessed an unauthorized vehicle picking up passengers
downtown. He described this vehicle and its plate number to Mr. Cimini. (Tr. at 10) Mr. Cimini then
checked the registration number with the Regisiry of Motor Vehicles and ascertained that this vehicle
was a van registered to appedlant cab company with a private passenger plate. (Tr. a 10-12) On
October 19, 1999, Mr. Cimini observed the van with the reported plate number while he was on
another assgnment. (Tr. & 12) After receiving permisson from Henry Ferland, Jr., the son of the
appellant company owner, he proceeded to ingpect the vehicle which was in the gppellant’s yard. (Tr. at

12-13) Mr. Cimini opened the glove box of the van and observed a working Pulsar taximeter there.
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(Tr. & 14, 26-27) He did not observe any rate or memorandum cards in the van nor any markings on
the exterior of the vehicle. (Tr. a 15) Mr. Cimini recorded the serid number of the Pulsar meter and
told Mr. Ferland, J. that he would hear from the Divison. (Tr. a 14-16) Afterward, Mr. Cimini
checked the records of the Divison and confirmed that gppellant company had not registered this van
with the Divison. (Tr. a 16)

Mr. Slva, a Yellow Cab Company cab driver, testified that he was dispatched to pick up a
passenger at 7 Forest Avenue on a date he cannot recall. When he arrived there, he observed a green
and white van departing with a passenger from 7 Forest Avenue. (Tr. at 54, 58-59) He wrote down
the van's plate number, WJ-499, and advised Mr. Cimini & the Public Utilities and Carriers Divison of
the van' s green and white color and plate number. (Tr. at 54-56)

Mr. Joseph Baliley, Treasurer and 50 percent shareholder of the gppellant company, testified on
its behdf. (Tr. a 67-68) He denied that the van in question was ever utilized to pick up passengersin
downtown Providence, and to the best of his knowledge he testified that the van was not used to pick
up passengers at 7 Forest Avenue. (Tr. at 71) He did admit, however, that the van was used as a
trangport for people from the Allens Avenue ship docking area for one of their accounts, Moran
Shipping. (Tr. a 71-74)

Mr. Balley further testified that the van was initidly purchased to replace another van which hed
been registered as a taxicab but had been removed from theroad. (Tr. at 72) He explained that the
gopdlant company did not register the vehicle with the Divison because they were anticipating changes
in the rules and regulations and they wanted to wait until after the rumored changes took place. (Tr. a
73) Mr. Baley dated that they used the unauthorized van to service a large number of people for

Moran Shipping because “at certain points they have alarge amount of people coming off the ships with
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a large amount of baggage, and therefore, it was sometimes impossible to fit dl of them into a taxi
vehicle or ther baggage into the trunk of a taxi, being a sedan vehicle” (Tr. & 74) Mr. Baley
confirmed that payment was received for these services. (Tr. a 76) He tedtified that the gppelant
company would bill Moran Company at the end of the month for the services rendered. (Tr. a 74).
The amount of the bill was determined by the applicable, metered rate. (Tr. a 75) Mr. Bailey clamed
that the only utilization of the van was for this contract arrangement with Moran Shipping. (Tr. a 77)
He admitted that the vehicle was not listed as a taxicab on his insurance but rether was listed as a
private vehicle. (Tr. at 97)

Cross examination of Mr. Bailey reveded that the gppellant was operating this van both prior to
and subsequent to recelving the cease and desist |etter sent by the Division (previoudy discussed above)
which had addressed and accompanied the anonymous complaint letter pertaining to the gopellant
company’s dleged, unauthorized use of a van The content of the Divison's cease and desist |etter,
submitted by the Divison at the hearing and dated August 19, 1999, read in pat: “The attached
complaint alledges (sc) Arrow Cab used aVehicle that is not in compliance with P.U.C. rules. If thisis
the case you are to cease and desist this practice immediately. Please review this complaint and reply in
writing to this office by no later than August 27, 1999." Despite its use of the unauthorized van, the
appdlant company denied any such use in its response letter, dated August 23, 1999, which read in
pat: “The complant letter that was forwarded to our Office from complaintant (3¢) unknown, and the
Public Utilitiers (3c) & Carriers has no bases (sc), We have no idear (9¢) what this person istalking or
writting (sc) about.”

On cross examindtion, Mr. Bailey admitted that the company was aware that the van was being

used for the Moran Shipping carriage at the time of the August 23, 1999 |etter:
4



Q: Were you aware that there had been an inquiry from the Divison of Public Utilities
prior to August 23rd, 1999?

A: Yes, | believe there was an anonymous letter that was forwarded from the Divison
with regards to a complaint about a van.

(Tr. at 101, 1. 13-18)

Q: Prior to August 23rd, 1999 was the management of Arrow Cab Company, Inc.
aware that avan with private passenger plates was being used to transport persons for
compensation through Moran Transport?

A: The company would have been aware that the van was being used for the Moran
account, yes.

Q: Do you believe that this correspondence therefore properly-- correctly reflectsa
response to the anonymous complaint which has been attached as Arrow Cab Exhibit
1?

A: | havenoidea

(Tr. a 104, 1. 20 -24, and at 105, 1. 1-7)

In its May 22, 2000 order, the Divison found that the van used by the gppellant company to
trangport passengers was indeed providing trangportation services akin to those services traditionaly
provided by taxicabs and/or limited public motor vehicles, pursuant to G.L. 1956 § 39-14-1. The basis
for this finding, as sated in the order, were the admissons made by Mr. Baley rdative to the
transportation services provided for Moran Shipping and the observations of Mr. Slva regarding the
trangportation services provided a 7 Forest Avenue in Providence. Additiondly, the Divison based
this finding on record evidence that gppellant was utilizing a taximeter in the glove compartment for
purposes of hilling Moran Shipping for the transportation services being provided.

As aresult of the finding of unauthorized use of a taxicab and on the record evidence of the
case, the Divison found thet gppellant violated the following laws:

G.L. § 39-14-4.2- failure to register avehicle as ataxicab
G.L. § 39-14-7 - failure to display certificate memorandum
G.L. 8 39-14-15 - failure to display photograph of operator

G.L. § 39-14-16 - failure to post schedule of fares
G.L. § 39-14-17 - failure to display name of owner

5
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6. G.L. 8§ 39-14-18 - failure to provide proof of financid responshbility

7. Rule E1 - falure to satisfy taximeter requirements

8. Rule G(2) - falure to notify Divison of new or replacement taxicabs.

Predicated on these findings, the Divison imposed a thirty-day suspenson of appdlant
company’s Certificate of Public Convenience and Necessity and revoked appellant company’ s authority
for one taxicab. The gppdlant filed this timely apped of the Divison’'s decison on June 7, 2000, and
argues that the decison should be reversed for the following reasons. 1. The gppellant company did
not intend to decalve the public; 2. The findings of violations on behdf of the appdlant company were
not substantialy evidenced by the record; 3. The Divison faled to follow its own rules and regulations,

and 4. The penaty imposed by the Hearing Officer was an abuse of discretion.

Standard of Review

The review of adecison of the Board by this court is controlled by G.L. § 42-35-15(g), which
provides for review of a contested agency decision:

“The court shdl not subdtitute its judgment for that of the agency as to
the weight of the evidence on questions of fact. The court may affirm
the decison of the agency or remand the case for further proceedings,
or it may reverse or modify the decison if substantid rights of the
gopellant have been prgudiced because the adminidrative findings,
inferences, conclusions, or decisons are:

(1) Inviolation of condtitutiona or Satutory provisons,

(2) Inexcessof the satutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneousin view of thereliable, probetive, and subgtantial
evidence on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.”



This section precludes a reviewing court from subgtituting its judgment for that of the agency in
regard to the credibility of witnesses or the weight of evidence concerning questions of fact. Codta v.

Reqigtry of Motor Vehicles, 543 A.2d 1307, 1309 (R.I. 1988); Carmody v. R.l. Conflict of Interest

Comm'n, 509 A.2d 453, 458 (R.I. 1986). Therefore, this Court's review is limited to determining

whether substantia evidence exists to support the PUC’ s decison. Newport Shipyard v. Rhode Idand

Comm’'n for Human Rights, 484 A.2d 893 (R.l. 1984). “Subgtantial evidence’ is that which a

reasonable mind might accept to support aconclusion. 1d. at 897 (quoting Caswell v. George Sherman

Sand & Gravel Co., 120 R.I. 1981, 424 A.2d 646, 647 (1981)). Thisistrue even in cases where the

court, after reviewing the certified record and evidence, might be inclined to view the evidence

differently than the agency. Berberianv. Dep't of Employment Sec., 414 A.2d 480 (R.I. 1980). This

Court will “reverse factuad conclusons of adminigrative agencies only when they are totaly devoid of

competent evidentiary support in therecord.” Milardo v. Coastal Resources Management Council, 434

A.2d 266, 272 (R.l. 1981). However, questions of law are not binding upon a reviewing court and

may be fredly reviewed to determine what the law is and its gpplicability to the facts. Carmody v. R.I.

Conflict of Interet Comm'n, 509 A.2d at 458. The Superior Court’s role is to examine whether any

competent evidence exists in the record to support the agency’s findings. Rocha v. Public Utilities

Commisson, 694 A.2d 722, 726 (R.I. 1997). The Superior Court is required to uphold the agency’s

findings and conclusons if they are supported by competent evidence. Rhode Idand Public

Tdecommunications Auth., et a. v. Rhode Idand Labor Relations Board, et d., 650 A.2d 479, 485

(R.I. 1994).



I ntent to Decealve the Public

The gopdlant argues there was no evidence adduced at the hearing which establishes that
gopdlant used the unauthorized van in a manner that deceived the public, other than the *dubious
tesimony of Slva and an anonymous letter that likey was written by Siva’ (Appellant’'s memorandum
a 8). Infact, the appdlant argues, Mr. Bailey denied at the hearing that the van transported the generd
public; instead, he testified that the van serviced only passengers for one of gppellant’ s accounts, Moran
Shipping. Snce the passengers from Moran were not paying for the trangportation, the appelant
contends they were not being harmed by the placement of the taximeter in the glove box.

Counsd for the Divison of Public Utilities and Carriers counters thet it is irrdlevant whether
gopellant trangported the genera public in a decatful manner because there is no authority which
requires a finding of deceit in order for the violations at issue to ensue. The Divison contends that the
red issue is whether the vehicle trangported passengers for compensation, which was conclusively
determined at the hearing when Mr. Bailey admitted that the gppellant company received money from
Moran Shipping for the trangport of its passengers.

Section 39-14-2 of the Generdl Laws of Rhode Idand, entitled “Powers of divison”, provides:
“Every person owning or operating a motor vehicle engaged or to be engaged in operating a taxicab or
limited public motor vehicle is declared a common carrier and subject as such to the jurisdiction of the
divison of public utilities and carriers” Section 39-14-1 of the General Laws of Rhode Idand defines
the terms, “taxicab” and “limited public motor vehicle’.

A “taxicab” isdefined as.

“every motor vehicle for hire, other than a jitney as defined in §

39-13-1, equipped with a taximeter, used for transporting members
of the general public for compensation to any place within this Sate
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as may be directed by a passenger on a cadl and demand bas's, when
the solicitation or acceptance of the passenger occurs within the location
named in the certificate; provided, that the vehicle's driver may, if and
when solicited on a public highway at any location a which he or sheis
discharging a passenger; which location is not shown in the certificate,
provide trangportation from the location only to a place named in the
certificate.”

G.L. 8 39-14-1(7) (Emphasis added.)

A “limited public motor vehicle’, on the other hand, is defined as.
“every motor vehicle for hire, other than a jitney, as defined in §
39-13-1, or ataxicab, as defined in this chapter, equipped with a
taximeter used for transporting members of the general public for
compensation only from a designated location on private property
to such points as may be directed by the passenger. G.L. §
39-14-1(4) (Emphasis added.)

A review of the record indicates the Divison had before it religble, probative, and substantia
evidence that the vehicle was sarvicing the generd public in the capacity of ether a taxicab or limited
public motor vehicle. In his May 22, 2000 order, the Hearing Officer found the appellant’s van was
providing transportation services akin to those services traditiondly provided by taxicabs and/or limited
public motor vehicles, pursuant to G.L. § 39-14-1. He based this finding upon the admissions made by
Mr. Bailey relaive to the trangportation services provided for Moran Shipping and the observations of
Mr. Slva regarding the transportation services provided at 7 Forest Avenue in Providence.
Additiondly, he rdied upon record evidence that appelant was utilizing a taximeter in the glove
compartment for the purpose of billing Moran Shipping for the transportation services being provided.
The Divison dso heard Mr. Baley’s testimony, that the van in issue replaced a vehicle that was
registered as a taxicab. The gppellant had only neglected to register the replacement vehicle because,
according to Mr. Bailey's testimony, the gppellant wanted to wait until after rumored changes in the

rules and regulations took place. Furthermore, evidence in the record indicates that the appellant



received a cease and desis |etter pertaining to use of an unauthorized van from the Divison a atime the
appellant was operating the van in issue. Nonetheless, the gppellant denied such use in the response
letter to the Dividon dl the while continuing, admittedly, to service Moran Shipping with the
unauthorized van.

As indicated above, the Divison dso heard the testimony of Mr. Siva, who dtated that he
observed a green and white van departing with a passenger from 7 Forest Avenue, and that he
theregfter informed Mr. Cimini of Public Utilities of the van's description and plate number which was
later determined to belong to the gppellant company. It is not for a reviewing court to determine the
credibility of witnesses. Rather, credibility is a determination for the hearing officer who has the
opportunity to view the demeanor of the parties. A reviewing court will not weigh the credibility of

witnesses and subgtitute its judgment for that of the agency. See, Costa, supra. A review of the record

indicates the Divison had before it reliable, probative, and substantid evidence that the vehicle was
servicing the generd public in the capacity of ether ataxicab or limited public motor vehicle.

Whether or not the gppellant had an intent to deceive the public is irrdlevant to the hearing
officer’ sfindings of the statutory violations. A review of the applicable sections of the statute revedsthe
consstent use of the word “shdl.” “It is well-settled that when the language of the Satute is clear and
unambiguous, the Court mugt give the words of the Statute their plain and ordinary meanings.” Accent

Store Design, Inc. v. Marathon House, Inc., 674 A.2d 1223, 1226 (R.l. 1996) In the ingtant case, the

use of the word “shdl” in the enabling statute mandates drict liability for the listed offenses. No menta
date is required for the statutory violationsto arise. Accordingly, the appelant’s argument that the law
requires an internt to deceive on the part of the violator fails.

Substantial Evidence of the Statutory Violations
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The gppdlant contends that severd of the findings of statutory violations by the hearing officer
are “utterly unsupported” by the record. First, gppellant argues that there was no evidence to warrant
the finding that the taximeter was not seadled by the Weights and Measures Mercantile Divison of the
Department of Labor in violation of the agency’s Rule (E)(1). The gppelant cites the testimony of Mr.
Cimini, who stated that he did not remember whether the meter he observed in the glove compartment
was sedled by the Weights and M easures Mercantile Divison of the Department of Labor.

The Divison argues that the standard on review is whether there is some or any evidence which
could support a reasonable inference that the taximeter was not seded. The Divison further argues that
this standard has been met because there was evidence that the taximeter was conceded in a glove
compartment, in violation of Divison rules that dl meters be in full view of passengers. The Divison
contends that it was reasonable for the hearing officer to infer that the State Department of Weights and
Measures would not have sedled the concedled taximeter in issue. Furthermore, the Divison argues, the
appdlant has offered no proof to rebut the reasonable inference that the taximeter was unsedled.

Rule E(1) setsforth various requirements for the use of taximeters. Severa of these
requirements are relevant to the instant case:

Rule E(2)(i)): “All taximeters used in accordance with the rules and
regulations stated herein shdl be inspected by Weights and Measures
each year for proper cdibration and function.”

Rule E(1)(ii)): “once inspected and approved by the Weights and
Measures personnd, the taximeter will be officidly seded by the
Weights and Measures personngl. No passengers shal be transported
without an officialy ingpected, approved, seded, and

operating taximeter....” (Emphasis added.)

Rule E(1)(v): “No taximeter shdl be ingdled in such a manner that
prohibits the visud inspection of the meter and sed.”
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Rule E(2)(vi): “A taximeter shdl be inddled so that the fare numerds
can be eadily read by a person of norma vision from the rear sedt....”

Rule E(2)(viii): “The serid number of the taximeter shal be the same as
that shown on the rate card/memorandum certificate assgned to the
cab, except where a temporary replacement meter is being used
pursuant to these rules and regulaions.”

The record reveds that not only was the taximeter in issue contained in the glove box of an
unauthorized vehidle in violation of PUC Rule E(1)(v) and (vii), but dso that Mr. Cimini observed no
memorandum or rate cards in the vehicle upon hisinspection. 1t was reasonable for the Divison to infer
that a taximeter, conceded in a glove box of an unauthorized vehicle would not have passed the
ingpection required of Rule E(1) so asto have earned the taximeter sedl.

Next the gppellant refutes the finding that it lacked adequate insurance coverage for the van in
issuein violaion of § 39-14-18(a) of the Rhode Idand Generd Laws. The appellant argues that there
was no competent evidence presented below by the Advocacy Section on this point. Counsd for the
Divison submitted the testimony of Mr. Bailey, who admitted that the vehicle in issue was not included
on gppellant’s taxicab insurance policy. Mr. Baley testified that the van was registered as a private
passenger vehicle.

Additiondly, the gppdlant argues that the following vidlations- G.L. § 39-14-15, failure to
display photograph of operator; G.L. § 39-14-16, falure to post schedule of fares, G.L. § 39-14-17,
falure to digolay name of owner- are also not supported by the substantial evidence of record. With
respect to these violations, the appelant argues “the Advocacy Section merely presented testimony
from Cimini that while the van was parked it did not have a certificate memorandum or operator

photograph.  This does not mean, however, that while the van was being used that it did not contain

these documents. In fact, it makes perfect sense that neither document would be left in the van while it
12



was not operationd.” (Appelant memorandum at 10) The Divison responds that such violations of the
satutory provisions can be reasonably inferred from the record.

This Court holds that the findings of vidlaions with regard to 8§ 39-14-15, 39-14-16,
39-14-17, and 39-14-18, as =t forth in the May 22, 2000 order of the Divison, are in excess of the
agency’'s datutory authority. Section 39-14-12, entitled “Adminidrative powers,” limits the Divison's
authority to specific provisons “The divison is authorized to make such rules and regulations, to hold
hearings, and issue certificates as may be required under the provisions of §§ 39-14-1 - 39-14-14 and
8§ 39-14-25 - 39-14-26." This authority, according to the plain meaning of the dtatute, is expresdy
limited to the enumerated sections and thus excludes sections 8§ 39-14-15 - 39-14-20, which are
separately provided for by the statute under § 39-14-21, which covers gpplicable pendties for
violaions, and § 39-14-22, which provides for enforcement by the assistant director for motor vehicles.

Section 39-14-21 provides. “[any person, firm, or corporation violating any of the provisions of 8§
39-14-15 - 39-14-20 shall, upon conviction, be fined not less than fifty dollars ($50.00) nor more than
two hundred dollars ($200) for each violation.” Enforcement of these sections is established in §
39-14-22: “The assgant director for motor vehicles shdl enforce the provisons of 8§ 39-14-15 -
39-14-20."* The language of § 39-14-21 is clear on its face that violations of these sections are to be
established following a crimind conviction which affords a “beyond a reasonable doubt” standard of

proof to the defendant. See, State v. Brown, 97 R.I. 95, 196 A.2d 138 (1963) (crimina action was

prosecuted under a “beyond a reasonable doubt” standard of proof for violation of § 39-14-20). In

contrast, § 39-14-12, addressed above, evidences a legidative intent for administrative resolution of

1 This pogtion is created pursuant to G.L. § 42-13-2(6) within the Department of Trangportation.
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violationsof 8§ 39-14-1 - 39-14-14 and 8§ 39-14-25 - 39-14-26 based upon a preponderance of the
evidence standard of proof.
Section 39-14-11, which governs the pendties gpplicable to violations within the

agency’s authority, reads.

“Any person or officers of any association or corporation who shal

violae any provison of § § 39-14-1 - 39-14-14, 39-14-25 and

39-14-26, or any order, rule, or regulation adopted or established

under any provision, shal be fined not more than one hundred dollars

($200) or imprisoned not more than sixty (60) days or both, and his or

her certificate may be revoked, and the violation shal be a separate and

diginct offense for each day during which it shdl continue” G.L. §

39-14-11.
This Court need not address the congtitutiond validity of imprisonment as a civil sanction at this time as
thisissue is not presently before the Court. Nonethdless, the law provides for compulsory confinement

in many different areas without making some crimina, so long as the detention is for a non-punitive

purpose and ends with that purpose. Brown v. Multnomah County, 280 Ore. 95, 570 P.2d 52 (i.e. in

securing materia witnesses or diens awaiting deportation). It is the punitive use of detention, not the
detention as such, that defines the crimind offense. 1d. Likewise, the pendty of aloss of alicense does
not make an offense “crimind” S0 long as the deprivation is regulatory and not punitive. 1d.

TheDivison's Alleged Failureto Follow Its Own Regulations

The gppdlant dso dleges that the Divison faled to follow Rule L of the PUC's Rules and
Regulations when it commenced an investigetion after receipt of a phone cal and anonymous, unsigned
complaint. The gppedlant argues that Rule L requires a sgned complaint containing the complainant’s
address and telephone number in order for an investigation to commence. The Division responds that

while the Divison will not proceed to afitness hearing based solely upon a complaint that was not filed
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inwriting, Rule L does not limit the authority of the Divison to investigate any information it may receive
and thereafter proceed to a hearing based upon the results of the investigation.

Rule L dates in pertinent part: “Any person may file a complaint with the Divison regarding a
violation of these rules and regulations. Complaints shdl be in writing and shdl be sgned by the
complainant . . . .” The enabling statute, however, dso confers authority to the Divison to commenceiits
own investigations. Section 39-14-2 of the Rhode Idand Generd Laws, entitled Powers of divison,
dates.

“Upon complaint or upon his or her initiative, the administrator may
investigate or conduct a hearing as to compliance by any common
carier with the provisons of this title or regulations promulgated
pursuant thereto, and shall issue such orders as his or her findings shdl
indicate to be necessary or desirable for the public welfare” GLL. §
39-14-2 (Emphasis added.)
Thus the Divison did not act in excess of its Satutory authority of the agency or upon unlawful

procedure in this regard.
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Abuse of Discretion

The appdlant aso argues that the pendty imposed upon the gppellant company, namdy a
thirty-day suspension of ts Certificate of Public Convenience and Necessity and a revocation of one
taxicab, condtitutes an abuse of the hearing officer’s discretion.  The powers of the divison of Public
Utilities and Carriers are set forth in G.L. § 39-14-2, which reads in part: “the adminigtrator . . . shdl
issue such orders as his or her findings shdl indicate to be necessary or desrrable for the public
welfare.”

The plain and clear language of the datute evidences that the hearing officer may revoke the
company’ s certificate in its entirety for the enumerated violations and that a separate violation will arise
for each day during which the violation continues Therefore, it was within the Hearing Officer’s
discretion to issue the less severe pendty of a suspenson and/or partid revocation for the enumerated
violations which have been substantiated by the record. The record evidences that the operation of the
subject vehicle continued for a substantia length of time, despite the gppellant’s company’ s knowledge
of the rules and regulations of the Divison and despite the company’s receipt of a cease and desst
letter. The certificate of the gopellant company was dso previoudy suspended for falure to comply
with a prior order of the agency. The purpose of the Divison pursuant to § 39-14-2 is to regulate
common carriers o as to provide services necessary or desirable for the public welfare. In determining
the appropriate pendty for the appellant’s violations so as to protect the generd public, the agency did
not abuse its discretion in congdering the severity of the violations as well as the appelant’s past history
of violations. However, counse for appellant argues that the order which revoked its authority for one

taxicab s0 that after amendment, the Appdlant’s Certificate would reflect authority to operate five

2 Additionally seethe language of G.L. § 39-14-21 quoted at page 14, supra.
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taxicabs, ingtead of the currently authorized six taxicabs, is based upon a misake. Counsd for
gopellant gates in his memorandum that the gppellant company is currently authorized for 16 taxicabs,
as opposed to X, despite Mr. Balley's testimony to the contrary. The Divison contends that the
records of the Dividon reflect 16 authorized taxicabs, of which 10 are dormant, and thus the pendty
imposed is proper.

As this issue was not before the hearing officer at the time he rendered his order, this Court
remands the portion of the order which revoked one taxicab for further consderation on the issue of
whether the number of authorized vehicles for the gppdlant company was six or Sixteen at the time of
the hearings before him and for clarification as to the pendty imposed.

Conclusion

The Court finds the findings st forth in the order of Hearing Officer Stevenson regarding G.L. §
39-14-4.2, falure to register a vehicle as a taxicab and § 39-14-7, falure to display cetificate
memorandum, are supported by the rdiable, probative, and substantid evidence of record.
Accordingly, these findings are dfirmed. The Divison's findings of dautory violaions- G.L. §
39-14-15, failure to display photograph of operator; G.L. § 39-14-16, failure to post schedule of fares;
G.L. § 39-14-17, falure to display name of owner; G.L. § 39-14-18, failure to provide proof of
financd responghility- exceed the Divison's dtatutory authority and are reversed. The Divison's
finding of violations of Rule EL, falure to stisfy taximeter requirements, and Rule G(2), fallure to natify
Divison of new or replacement taxicabs, which are within the statutory authority of the Divison and are

subgtantidly evidenced by the record, are affirmed.
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The matter is remanded to the Divison for consderation by the Hearing Officer of appropriate
pendities in light of this decison without limiting the generdity of the foregoing the question of whether
the revocation of authority as to one taxicab was appropriate.

Counsd for gppdlant is directed to submit an order consstent herewith.
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