STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PROVIDENCE, SC SUPERIOR COURT
SUMMER DAZE, LLC.

VS C. A. NO. PC2000 0739
SCITUATE HIGHLANDS,

ET ALS.

DECISION

CLIFTON, J. Beforethis Court isan gpped from a decison of the Town of Scituate Zoning Board of

Review (“Boad’), granting a specid use permit to Scituate Highlands (“gppdless’). The Board
granted the gpplication of gppellees for a specid use permit to build an 18 hole golf course on the 237
acres of undeveloped land located on Nipmuc Road in Scituate. Summer Daze, LLC. (“gopdlant”),
owners of lot 83 on Assessor’s Plat 50 are abutters within 300 feet of the property at issue in this case.
Appdlant seeks reversd of the Board' s decison of November 23, 1999 granting the specid use permit
for the congtruction of agolf course. This Court has jurisdiction pursuant to G.L. 1956 § 45-24-69.

Factsand Trave

Appellees own lots 3, 4, 5, 8 30, 32, and 12B on Assessor’s Plat 50, (“property”). On or
about April 1, 1999, appellees filed an gpplication for a specid use permit under the Town of Scituate's
Zoning Ordinances (“ordinances’). Appellees sought to build an 18 hole, links-style golf course, a
3,500 square foot maintenance barn, and a 6,000 square foot clubhouse, which would house a
restaurant and pub establishment on the property, zoned Rurd Resdentid 120 (“RR-120"). A permitis

required for this use in the RR-120 zone under Article 11, 8 3(3) of the ordinances, which dlows galf



course fadilities to be constructed in the RR-120 zone with a specid use permit. Appellees sought a
clubhouse as an accessory use to the golf course.

Pursuant to Article I, 86(C)(6), which gives the Board the authority to refer matters to the Plan
Commission for “findings and recommendations,” the Board requested that the Plan Commission review
the gpplication and plans and give an advisory opinion on the proposed project. Inits April 21, 1999
|etter to the Board, the Plan Commission recommended that the specia use permit for a golf course be
granted under certain parameters and on the condition that “no congtruction may commence without
Plan Commission gpprova.” (Provongl letter at 3.)

Public hearings on the matter were held on April 27, 1999, May 25, 1999, October 12, 1999,
and November 9, 1999. At these hearings, te Board heard testimony from representatives and
experts from both sides. The appelees presentation included testimony from Michad Weremay, a
registered landscape architect, who discussed the layout of the proposed project; Scott Rabideau, a
certified soil scientist, who discussed the environmenta 1ssues involved; and James Cronan, a registered
professond engineer, who presented a traffic sudy. This expert testimony, dong with the Plan
Commisson’s preiminary review and recommendation, supported appellees gpplication for a specid
use permit to congtruct a golf course and clubhouse on the property. Appdlant, an abutter of the
property, presented its red estate and traffic experts, James Sloan and Scott P. Moorehead, in rebuttd,
and aso submitted two opposition letters from the Scituate Conservation Commission and 65 such
|etters from concerned property owners from the Nipmuc Road area. The expert testimony and letters
supported gppellant’s pogtion that a golf course and club house in the proposed location would
negatively dfect the character of the neighborhood, cause a noise and traffic nuisance, pollution, and

other environmentd hazards.



After hearing the testimony, the Board voted unanimoudy to grant the specid use permit
dlowing the golf coursein the RR-120 zone and to deny the specid use permit for the clubhouse, which
would contain a restaurant and pub, because it could not be consdered as an accessory use. The
Board issued awritten decison on January 25, 2000.

The appedlant timey gppeded the Board's decison on February 10, 2000. On apped,
gopdlant argues that in granting appellees a specid use permit, the Board violated the statutory and
ordinance provisons. Appdlant asserts that because the Plan Commission did not conduct a full Ste
plan review before it issued its advisory opinion to the Board, the Board lacked jurisdiction to grant the
specid use permit.  Additiondly, appellant asserts that the proposed golf course congtruction would
cause traffic, such that the public convenience and welfare would be negatively affected and that the
proposa was incongstent with Scituate's Comprehensve Plan  Findly, gpelant argues that the
appdlees did not establish through competent evidence that the golf course would be compatible with
neighboring uses. Appdlants have not presented to this Court any gppdlate arguments regarding the
Board's denid of a specid use permit for the clubhouse containing a restaurant and a pub as an
accessory use. Accordingly, this Court will not consder same.

Standard of Review

Generd Laws § 45-24-69(D), which directs this Court in its review of a decison of the Board

on appedl, provides.

“(D) The court shdl not subditute its judgment for that of the zoning
board of review as to the weight d the evidence on questions of fact.
The court may affirm the decision of the zoning board of review or
remand the case for further proceedings, or may reverse or modify the
decison if subgtantid rights of the appdlant have been prgudiced
because of findings, inferences, conclusions or decisions which are:



() In violaton of conditutiona, Satutory or ordinance
provisons,

(2) In excess of the authority granted to the zoning
board of review by statute or ordinance;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly eroneous in view of the reiable,
probative, and substantial evidence of the whole record;
or

(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwaranted exercise of
discretion.”

This Superior Court reviews the decisons of a plan commission or board of review under the

“traditiond judicid review” standard applicable to adminidtrative agency actions. E. Grossman & Sons,

Inc. v. Rocha, 118 R.I. 276, 285, 373 A.2d 496, 501 (1977). This Court must determine, upon
review of the record, that substantial evidence exigts to support the Board's decison. Sadve Regina

Callege v. Zoning Bd. Of Review, 594 A.2d 878, 880 (R.l. 1991). “Substantial evidence as used in

this context means such relevant evidence that a reasonable mind might accept as adequate to support a
concluson and means an amount more than a scintilla, but less than a preponderance.” Caswel v.

George Sherman Sand and Gravel Co., Inc., 424 A.2d 646, 647 (R.I. 1981) (citing Apostolou v.

Genoves, 120 R.I. 501, 507, 388 A.2d 821, 824-5 (R.I. 1978)). Furthermore, this Court cannot
subdtitute its judgment for that of the Board, but must uphold a decison supported by subgtantia

evidence contained in the record. Mendonsa v. Corey, 495 A.2d 257 (R.l. 1985) (See ds0 Lett v.

Caromile, 510 A.2d 958, 960 (R.I. 1986) (Board' s decision must be upheld if the record contains “ any
competent evidence,” and the trid judtice “lacks authority to weigh the evidence, to pass upon the
credibility of witnesses, or to subgtitute his or her findings of fact for those made a the adminidrative

levd”) (cited by Restivo v. Lynch, 707 A.2d 663, 665-6 (1998)).




Jurisdiction

As an initid matter, appellant argues that because the Board referred the gpplication to the Plan
Commission for advice and recommendation, a full Ste plan review is required by Article 1V, 813(B)
upon its referrd to the Plan Commission.  Furthermore, because the Commission did not perform a full
gte plan review, appellant contends thet the Board lacked jurisdiction to render a decison on appellees
specid use permit gpplication. Appelees counter that the Board' s referrd to the Plan Commission was
for advisory purposes only, that the Board had the authority to proceed with its consderation of a
specid use permit without any opinion or review by the Plan Commission and findly, that the languagein
Article 1V, 813(B) indicates that the Plan Commission has discretion to make findings when reviewing a
dte plan “to the extent they are gpplicable to the information contained in the gpplication for a specid
use permit.”

Pursuant to G.L. 1956 § 45-24-1 et seq., zoning boards of review have a wide range of
authority with regard to zoning matters. At the Town levd, Article I, 8 6(C)(10) of the Scituate
ordinances gives the Board the power “[t]o hear and decide specid use permits to the terms of this
ordinance. ...” The Scituate Board may, however, “refer matters to the planning . . . commission, . . .
as the zoning board of review may deem gppropriate, for findings and recommendations.” Articlel, 8
6(C)(6). The power to review and grant specid use permits is exclusve to the Board; while it may
consult with the Plan Commission on the matter, the Generd Assembly did not legidate that the Board
and Plan Commission share the respongbility of granting permits.

Specificdly, appdlant argues that the Board lacked jurisdiction to grant appellees permit
because the Plan Commisson did not fully review the ste plan. According to Article I, 8§ 6(C)(6) of

Scituate' s ordinances, the Scituate Board may “refer matters to the planning . . . commisson, . . . asthe
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zoning board of review may deem agppropriate, for findings and recommendations” Nothing in this
ordinance requires that the zoning board share its permit decison making responsbility with the Plan
Commission, or requires the Board to obtain the Plan Commission’s gpprova to grant the permit.
Accordingly, pursuant to the plain and clear language of the ordinance, the Board possesses complete
authority to act done on the permit gpplication because nowhere in the ordinance does it say that the
Pan Commisson must approve the ste plan before the Board makes itsfind decison. See Artidle 1V,
813(B). Thus, Plan Commission’s full Ste plan review as dictated in the ordinance is mandatory only at
the time the gpplicant gpplies for abuilding permit. See Article IV, 813(A).

Furthermore, the Plan Commission did review the gppellee' s ste plan and issued its advisory
opinion in a letter to the Board. In that letter, David Provonsi, the Plan Commisson Chairman,
discusses many of the areas of concern gppelant brought out a the hearings. On behdf of the
Commission, he recommended five conditions be required before the Board approved the specid use
permit, including conditions on water qudity, higoric preservetion, traffic desgn, and other
environmenta condderations in building agolf course. Provons| further added that “[i]n the event that a
Special Use Permit be granted, it should be noted that no construction may commence without Plan
Commission gpproval as a Mgor Land Development project. . . .” (Provonsl letter a p. 3) (emphasis
inorigind). In Charman Provongl’s letter to the Board, dl of the findings and determinations made
upon the Commission’s review of the dite plan, to the extent they were gpplicable to the application for
the specid use permit, were included. See Article IV, 8§13(B). It is evident from the language of this
advisory letter that the Plan Commission was mindful of its later role of giving finad goprovd of a project

before the building ingpector becomes involved in building permit congderation.



“It is the wdl-settled law in this date that a zoning board of review is presumed to have
knowledge concerning those matters which are related to an effective adminigration of the zoning

ordinance” Monforte v. Zoning Board of Review, 93 R.I. 447, 449, 176 A.2d 726, 728 (1962 ). In

its decison, the Scituate Zoning Board acknowledged the participation of the Plan Commission in the
process of awarding appellees a specid use permit for the golf course. This Court presumes that the
Board possesses practical knowledge of the manner in which its zoning ordinances are effectively
administered. The Board acknowledged the confusion in the Town ordinances, but reasoned that the
Pan Commisson has the authority to make findings in reviewing a dte plan “to the extent they are
goplicable to . . . the specid use permit” and that the gpplicant should not have to endure the time and
expense of two dte reviews, one before a specia use permit is consdered and a second before a
building permit is consdered. Moreover, the Board noted if the Plan Commission was required to
conduct a comprehensive Ste plan review before the specid use permit is consdered, and the Board
denies the permit because it did not meet the standards, the extensive review would have been afruitless
waste of time for the Plan Commission and the gpplicant. Furthermore, despite an gpprova from the
Plan Commisson after afull ste plan review, the Board could still deny the gpplication for a specid use
permit because the Plan Commission’s role a this stage of the proposd is ill an advisory one. In the
instant proceeding, the record clearly discloses that the Board reached its interpretation of the ordinance
provisons regarding the Plan Commisson’s dte plan review based on its knowledge “which will be

presumed to be possessed by the board by reason of the character of their function.” Noyesv. Zoning

Board of Review of the City of Providence, 95 R.Il. 201, 206, 186 A.2d 70, 73 (1962).

SPECIAL USE PERMIT
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Where a town zoning ordinance specificaly provides for a use by specid permit, the town has
“implicitly demondrat[ed] a legidative concluson that the use (@) is harmonious with the other uses
permitted in that digtrict, and (b) is not to be excluded unless the standards for a special exception are

not satisfied with respect to its establishment at a particular location or Ste” Perron v. Zoning Bd. of

Review of the Town of Burrillville, 117 R.I. 571, 574, 369 A.2d 638, 640-641 (1977). Because a golf

course is conditiondly permitted by ordinance as a specid use in Scituae, it is presumptively
harmonious with other uses in the area of the property, and thus, the Board must award a permit as long
as the use satisfies the sandards as set out above in Art. |, 8 6(C)(10) of the ordinances.

At the time of gppellee’ s application, the property in question was classified as RR-120, which
dlowed condruction of a golf course facility only by specid use permit. The Town of Scituate
Ordinances state that

“a use desgnated as a specid use in aticle Il or dsewhere in this
ordinance shal be permitted by the board following a public hearing if
such use meets the following requirements;

A. It will be compatible with the neighboring land uses.

B. It will not creste a nuisance in the neighborhood.

C. It will not hinder the future development of the town.

D. It will be in conformance with the purposes and intent of
the comprehendive plan and the zoning ordinance.
In granting a specid use permit, the board may impose such additiona
safeguards and conditions on the proposed use as are deemed
necessary in order to conform to these requirements.” Scituate Zoning
Ordinances, Art. |, 8 6(C)(10).

Appdlant argues that appellees application and evidence presented before the Board was
insufficient and failed to meet the four standards required for the grant of a specid use permit in the
ordinances. Appdlant argues that the appellees proposed golf course project is not compatible with

neighboring land uses and that gppellees failure to present any expert testimony to prove competibility
8



deprives the Board of the authority to grant the specia use permit. Appelant so argued that the traffic
increase caused by the project would create a nuisance by negatively affecting the public convenience
and wdfare and that the proposa was inconsstent with the Town's comprehengve plan. Appellees
respond that the Board properly applied the standards before unanimoudy voting to approve appellees
application for the specid use permit.

The record reflects that the Board specificdly and sufficiently addressed each dement of the
standard for gpproving a specid use permit and addressed its concerns regarding the property involved
in the proposed project. With regard to compatibility with the neighboring uses, the Board discussed its
reliance on the Plan Commission’s advisory opinion, which supported the project with afew conditions.
In its decison, the Board stated that it knew the concerns of the neighborhood, from its review of letters
from the objecting neighbors, the Providence Water Supply Board, and the Scituate Conservation
Commission. (Board Decison at 15.) It took into account the proximity of the property to the Scituate
Reservoir watershed and acknowledged the importance of protecting that vauable resource. 1d. The
Board found that “a links-style golf course, as explained in the testimony presented by gpplicant, would
be compatible with neighboring land uses . . . . 1d. Appdlat’s argument that appellees did not
present sufficient expert tesimony on compatibility is not a vaid concern for this Court in its review.
However, this Court notes that a the hearings, the Board accepted the appellees presentation of
tetimony and evidence that the project is compatible with the neighboring area.  “[T]here is no
talismanic sgnificance to expert testimony. It may be accepted or regjected by the trier of fact . . . "

Redtivo v. Lynch, 707 A.2d 663, 671 (R.l. 1998). This Court must not substitute its judgment for the

Board on questions of fact.



Regarding standard B governing the creation of a nuisance, appdlant argues that the Board
erred in relying on the incomplete information provided by appellees traffic expert in finding that “the
potentid traffic would be just barely less than a nuisance” (Decison a 17.) The zoning “board may
take into congderation probative factors within their knowledge in denying relief sought and their
decison will not be disturbed if disclosed therein are the conditions by which they were motivated.”

Goldgtein v. Zoning Board of Review of City of Warwick, 101 R.l. 728, 227 A.2d 195, 199 (1967).

In a later decison, Toohey v. Kilday, 415 A.2d 732 (R.l. 1980), the Rhode Idand Supreme Court

overturned a denid of a specid use permit because it found that the zoning board's generic and
“conclusory” statements formed “an insufficient basis to deny a specid use permit.” 1d. a 737. Inthe
case a bar, the Board did gtate in its decison the factors within its knowledge and which it rdied in
concluding that the traffic increase would not congtitute a nuisance. It measured the testimony of both
traffic experts, the Chief of Police for the Town of Scituate and resdents of the surrounding ares, in
reaching its concluson. Because the Board specificdly listed that the traffic “would be intermittent,
seasond and during daylight hours, it would be just less than a nuisance; that is, it would not affect the
public convenience and welfare’ (Decison a 16), this Court finds that the Board did have sufficient
evidence before it to conclude that the traffic Sandard was met before it awarded the specid use
permit.

Appdlant's find argument is that appellees proposed use was inconsistent with the Town of
ituate's Comprehensve Plan because the gppedlees did not revise the plan to include
recommendations by the Providence Water Supply Board. On this issue, the Board specificdly noted
in its decison that it relied on the advisory opinion dicited from the Plan Commission which reviewed

the ste plan to the extent necessary, and concluded that “the proposd is in generd consstency with the
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Town of Scituate's Comprehensive Plan.” (Provongl letter a 1) The Plan Commisson letter detailed
consderations, such as water and soil qudity, town resources and facilities, the rurd nature of the
Town, encouragement of job and tax-base enhancing activities, and conservation aress, rdating to the
Comprehensve Plan. Chairman Provons| dso attached to the letter maps and highlighted sections from
the Comprehendve Plan showing that the proposed project was in generd consstency with the Plan.
The Board had sufficient evidence before it to make its determination that the project met the find
gpecia use permit standard.

This Court lacks authority to disturb a decison by the Board “ as to the weight of the evidence
on questions of fact.” R.I.G.L. 8 45-24-69(D). If this Court finds that the Board' s decison to award
the permit to congtruct a golf course is supported by substantial evidence contained in the record, it
must uphold the decison. Mendonsa, 495 A.2d 257. This Court finds that there was sufficient,
competent evidence in the record to support the Board's unanimous decison based on compatibility
with the neighboring land uses, traffic issues not amounting to a nuisance, and the proposed plan’s
conformance with the comprehensive plan and zoning ordinances. The Board's knowledge on which its

decison was based was clearly specified in its 26 page decison.

Conclusion
After areview of the entire record, this Court finds that the Scituate Zoning Board's decision to
grant aspecia use permit to gppellees for the construction of a golf course was supported by substantia
evidence in the record and was not arbitrary and capricious. The Board's decision was not in excess of
its statutory powers or in violation of ordinance provisons. The Court further finds that substantia rights

of the appellant have not been prejudiced.
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Counsd for the prevailing party shal submit the appropriate order for entry.
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