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.- -4n attorney apoointed to serve on 3 state professional requlatory hoard
sought the £thics Advisory Pamel's advice concerning the relationship of his
privite legal responsinilities and his responsihilities as a board memner.

The attorney first asked what he should do if a matter comes hefore the
board which concerns an individual the attorney had previously sued in a dif-
Ferest matter. Second, the attorney asked what he should do if he participates
in av board decision and, later, a case is referred to him which involves the
inditidual who was the subject of the board decision.

‘TZthics Advisory Panel advice is protective in nature. Thers is no
requirement that an attorney abide by a Panel opinion, but if he or she does,
he:¢® she is fully protected from any charge of impropriety.

“In response to the two queries posed, the Panel determinmed that the
spirit and content of Canons 8 and 9, and the related Fthical Considerations .
and disciplinary Rules, bar the attorney from participating as a board member
in celiberations involving any individual against whom he has brought suit on
behaif of a private client in the past, or against whom he has a suit
pending. Furthermore, the Parel took the position that the attorney may not
represent a client against an individual who has been brought before the board
if the attorney participated in the individual's case as a board member. The
Paned reasoned that ceafidential information would necessarily be part of the
infcgmation given to the attorney as a board member. ’

»The attormey's third ang fourth queries focus on the practical measures
he must take to preserve the integrity of his two roles. First, he asked what
he #ould do if a case caomes before the board involving an individual with
whoi¥ h2 is presently involved in litigation. Second, he asked what he should
do 'if, as a board member, he inadvertently comes into possession of damaging
infurmation concerning an individual with whom he is presently involved in
litigation. '

~ The Paneb;advised:%hexa;terneywtgmimmegiately,;ecgsejhimself if a case
ccms before the board involving:-an “individual with whom he. is presently
invislved in litigatiom, * The Panel azisa:advised the attarney tco. make arrange-
mentis with the board staff to review the names of all individuals. to-be hrought

~befare the board befcra anmy information is passed .to Wim 1A his capacity as

board member. | The Fanel warred "that failure to establisk ssuck @ screening
pratitice could:result in a-cenflict ;zdituation-which would force the attorney
to recuse himself as a tosrc member-~and- withidraw as attorney in a pending

matier.
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considered as a whole not materially misleading;

(b) is 1likely to create an uljustified expectation
about resylts the lawyer can achieve, or states or implies
that the lawyer can achieve results by means that violate

the Rules of Professional Conduct or other law; or

(c) compares the lawyer's services with otrer lawyers'
services, wunless the comparision can  be factually
substantiated.

Rule 7.4 and the comment thereto provide further detail as to what
will be deemed "misleading” in the specific context of identifying fislds of

practice:

Rule 7.4, Communications of Fields of Practice. -- A
lawyer may communicate the fact that the lawyer does or
does not practice im particular fields of law. A lawyer
may not, however, indicate that his or her practice is
limited to or coacentrated in particular fields of law
unless, as part of the same communication, the lawyer alsc
indicates that Rhode Island does not have a procedure for
certification or recoghition of specialization by lawyers.
A lawyer shall Mot state or imply that the lawyer is 2
specialist except as follows:

(a) a lawyer admitted to engage in patent practice

before the United States Patent and Trademark Office may
use the designation "Patent Attomey," or a substantially

similar designration; or

(b) a lawyer engaged in Admiralty practice may use the

designation "Admiralty," "Proctor in Admiralty" or a
substantially similar designation.

The comment adds, in pertinent part:

stating that the lawyer is a "specialist" is ot
permitted. Stating that the - lawyer’'s practice 'is "limited

t'-or "eoncentrated in" - -particular. fields 1is -permitted

oMy where thqgsamé~commaﬁica§;an alze states ., . that o
“"tade Island does not.have ab proced e for . certifiication
cr recogaition oF “specilalization 'by. - luwyers . " Thiesetermy .
Pave  acquired. a | secondary. . meaning jmplying“’Fforméﬂ;i
£ECcognition as-a specialist. “Hence, use -of these terms may |

-

te misleading ‘unless the lawyer also:commUﬁlcétas_thé:fact¢ e
trat. Rhode Island ‘does  rob” .Tecognize  or eertify s

“specialist." - =

~

Rule 7.4 thus‘expressly;permitsxan éttorﬂey;tp indiéaté

;fhe:faqt'thét;

he doec cr does ot practice in-particular fields of law.- %@qéygpgRgi%.7,ai
also expressly prohibits a lawyer from implying. that he or she 1s*a specialist.
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The Parnel's mandate 1s to assist attoreys in identifying a7d
adhering to the highest nossible ethical goals for the practice of law rather
than to idgentify the minimum conduct necessary to avoid action by the court's
Disciplinmary Counsel. Many attomieys provide typical professional data su~h
as name, address, and phone number, followed by a short list of types of ce<z:z
nandled such as real estate, probate, personal inmjury. The Panel takes tnz
position that this type of list, and, indeed, any indication of types of cases
handled implies specialization. An attomey who wishes to include such
information in his or her advertisement must include the disclaimer set forin
in rule 7.4 which states that "Rhode Island does not have a procedure for
certification or recognition of specialization by lawyers" in order to obtain
Panel protection.

The Panel's position is consistent with the United States Supreme
Court's reasioning in Peel v. Attorney Disciplinary Commission of Illinois, 58
USLW 4684 (U.S., Jdure &, 1590). The Court states "lo the extent that
potentially misleading statements of private certification or specialization
could confuse consumers, a State might consider . . . requiring a disclaimer
about the certifying organization or the standards of a specialty." 58 USLW
at 4684. In his concurring opinion Justice Marshall adds that "[flacts as
well as opinions can be misleading when they are presented without adequate
information.™ 58 USLW at 4688.

Ethics Advisory Panel advice 1is protective in nature. There is o
requirement that an attorney abide by a Panel opinion, but if he or she does,
he or she is fully protected from any charge of impropriety. Future inguiries
submitted to the Panel concerning attorney advertising will be decided with
reference to this General Informational Opinion.



